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CURRENT TOPICS 


Costs of Transcripts 


AN important general statement as to the practice with 
regard to shorthand transcripts of evidence on appeal and 
R.S.C., Ord. 664, was made by the MASTER OF THE ROLLS 
in the Court of Appeal on 14th May on the hearing of a divorce 
appeal. He said that Ord. 66a, r. 4, provided that any 
transcript required for the Court of Appeal should be paid for 
by the appellant in the first instance, and the costs should, 
unless the Court of Appeal otherwise directed, be costs in the 
appeal. Under Ord. 66a, r.3 (2): “‘If,the parties agree or the 
judge is of opinion that the evidence or some part of the 
evidence of any witness or witnesses would . . . be of no 
assistance to the Court of Appeal, the shorthand note of such 
evidence need not be transcribed for the purposes of an 
appeal.’’ It seemed to be sometimes assumed that, where 
there was an appeal on a question of fact, the whole of the 
evidence should be transcribed as a matter of course. He 
(his lordship) was not making a special reference to legally 
aided persons, and he hoped that advantage would be taken 
in appropriate cases of the provisions in the order, thus saving 
considerable costs. The appeal in question had been adjourned 
to enable members of the court to read the transcripts. 


Delays in Taxation of Costs 


AmoNnG the comments made by the Lord Chancellor’s 
Advisory Committee appended to The Law Society’s Third 
Report on Legal Aid (cf. p. 325, ante) was a criticism of the time 
taken in some instances in getting bills of costs taxed. After 
enquiries, the Committee stated that they were satisfied that 
“in some taxing offices at any rate there has been unreason- 
able delay.’’ They held that unreasonable delay in taxation, 
which is a condition precedent to an assisted person’s accounts 
being finally settled and to his counsel and solicitor being paid, 
was tantamount to withholding moneys from these persons. 
Their comments lend interest to the ATTORNEY-GENERAL’S 
teply to a question on this subject by Mr. S. SILVERMAN 
in the Commons on 10th May. Sir Lionel Heald stated that 
the average time elapsing between lodging the bill in the High 
Court and the appointment for a master’s taxation is three and 
a half months, and for a principal clerk’s taxation two and a 
quarter months. The average interval between taxation and 
the issue of the master’s certificate, he said, is about six weeks, 
the time being largely dependent on the time taken by solici- 
tors to lodge the completed bills in the Taxing Office. These 
figures certainly give no cause for complacency, and fully 
justify the recent considerable increases in strength in the 
Taxing Office and the close attention which, said the 
Attorney-General, the Lord Chancellor is giving to the matter. 


Single-Tier Local Government 


In proposals laid before the Minister of Housing and Local 
Government and published on 14th May the Association of 
Municipal Corporations formulated their suggestions for the 
teform of local government. Representing authorities 
administering areas containing 54 per cent. of the population 
of England and Wales, they continue to advocate the single 
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all-purpose authority, or single-tier form of local government, 
as it is called, with a minimum population of 50,000. They 
accept the two-tier form only as a pis aller where the one-tier 
form is impossible. The limited functions of parish councils, 
they hold, can co-exist with the one-tier form. The new 
authorities should, in their view, be independent authorities 
not subject to control from the central government. A 
reconsideration of local authorities’ financial resources should 
be conducted so as to enable them to be as independent of 
government grants as possible. Their view is that any future 
form of two-tier government should define the functions of the 
respective tiers at the outset. There are still great differences 
to be reconciled between the corporations and the other 
local authorities. The system of two-tier government in 
administrative counties and single-tier government elsewhere, 
advocated in the memorandum submitted last February by the 
other associations of local authorities, is very different in 
principle from the corporations’ proposals, but it may be worth 
trying to find out exactly what the differences amount to in 
practice. A solution may thereby be expedited. 


The%Art_of Advocacy 


Str NorMAN BirKEtT follows a line of distinguished holders 
of the office of President of the Holdsworth Club of the 
Faculty of Law of Birmingham University, a line which 
includes four Lord Chancellors, nine Lords of Appeal, four 
Masters of the Rolls, and a number of Lords Justices of Appeal. 
Sir Norman’s early associations with Birmingham are well 
known, and there are few, if any, to whom young law students 
and advocates there and elsewhere look more eagerly for 
advice. In his presidential address to the Holdsworth Club 
on 7th May he had refreshing advice on advocacy, and, as 
usual, his speech needs quotation. On voice production he 
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said: “ Go into any of the courts of law to-day and you will 
see the depressing spectacle of men addressing judges or juries 
who quite obviously know nothing of voice production and 
who perpetually keep on taking sips of water from a tumbler 
to the complete distraction of those who listen to them.” 
A commanding presence, he said, is a great asset, “‘ but if 
nature has been careless about this, the advocate must do the 
best he can by making up for it in other directions.’”’ “‘ It is 
as well,” he continued, “if an advocate possesses a quick 
mind, but more important than that is an understanding heart, 
the insight into human nature, the natural sympathy with all 
sorts and conditions of men, the intuitive recognition of what 
the particular situation demands.’”’ He also said: “I never 
realised until I went to the Bench how much a judge relies 
on counsel for orderly presentation of acase.’’ Of the qualities 
which Sir Norman described he himself has been one of the 
greatest exponents in this century, and there can be few who 
have not much to learn from the secrets of his brilliant 
achievements. 


New Law Courts at Manchester 


THE former proposal that the old Assize Courts of Strange- 
ways, Salford, should be rebuilt has now been abandoned. 
The Manchester Assize Courts Joint Committee recently 
approved in principle a scheme designed by the City Architect, 
Mr. L. C. Howitt, for the erection of new law courts on a site 
in Deansgate. The cost of the scheme was originally estimated 
at £620,000, but Mr. Howitt was asked to make modifications 
which will be considered at the next meeting of the committee. 
These involve enlargement of the ancillary accommodation 
for judges, lawyers and others at one end of the building. It 
is intended to leave space on the site for the erection of minor 
courts on either side of the main building. 


AGREEMENTS TO BENEFIT STRANGERS 


THE facts of Drive Yourself Hire Co. (London), Ltd. v. Strutt 
and Another [1953] 3 W.L.R. 1111; 97 Sox. J. 874, and the 
new possibilities which were opened up by the decision of the 
Court of Appeal in that case of more effective control by 
landlords over sub-tenants, were discussed by the writer of 
the “Landlord and Tenant Notebook” at p. 37, ante. 
Somervell, L.J., allowed the appeal on the ground that the 
circumstances in which a certain sub-lease had been assigned 
were such as to debar the assignees from claiming that they 
were in the position of sub-tenants to whom the premises 
had been lawfully sub-let. Romer, L.J., reached a similar 
conclusion, and in the first four paragraphs of his judgment 
Denning, L.J., who agreed in allowing the appeal, kept 
closely to the same consideration as had persuaded his 
brethren to this result, namely, that there had been a breach 
by the mesne tenant of an implied obligation owed to the 
landlord. Then, however, Denning, L.J., envisaged the 
possibility that he might be wrong in inferring the obligation 
in question, and it was from that point that he embarked on 
what may without any disrespect be called an excursus, 
presenting an alternative view of the problem but giving the 
same solution. As “R.B.” has indicated, the judgment 
may well prove important far beyond the limits of the Rent 
Acts. For it shows how reliance, in appropriate cases, on 
s. 56 (1) of the Law of Property Act, 1925, can at least con- 
siderably restrict the effect of the “ fundamental principle 
of our law that only a person who is a party to a contract 
can sue on it.” 

Fundamental, but that is not tosay ancient. Denning, L.J., 
in the recent case goes into the history of the principle and 


demonstrates conclusively that before 1861 the common 
law did entertain actions by persons not parties to a contract 
if the contract were made expressly for their benefit. Then 
in Tweddle v. Atkinson (1861), 1 B. & S. 393, the development 
of the rules about consideration was found to have involved 
that a person who had given no consideration could not 
enforce a promise which was not under seal. Strangers 
to a contract are ipso facto strangers to its consideration. The 
House of Lords in Dunlop Tyre Co. v. Selfridge & Co. [1945] 
A.C. 847 needed to cite no authority for the twin principles 
of privity of contract and the indispensability of consideration 
moving from the promisee, so clear were their lordships on the 
subject. But the historical fact remains that there was a 
clear change of judicial view in 1861. Martyn v. Hind 
(1776), Cowp. 437, is a strong example of the older state 
of the law. And the change was relevant to the issues in the 
Drive Yourself case in an interesting way. It was important 
as reinforcing the interpretation which the plaintiffs sought 
to put upon the merely permissive expression ‘“‘ may take” 
in s. 56 (1). If, that is to say, one can read that subsection 
as providing that “‘ a person may notwithstanding the decision 
in Tweddle v. Atkinson take . . . the benefit of any . . . agree- 
ment .. . respecting land or other property, although he may 
not be named as a party to the . . . instrument,” then it 
becomes important to see what would have been the law's 
attitude if Tweddle v. Atkinson had never been. The learned 
lord justice did so read s. 56 (1), and accordingly held that 
from 1926 onwards an agreement relating to property may 
be enforced by third parties provided it is made expressly 
for the third parties’ benefit. 
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Accepting this wide but literal view of the statute, the 
question suggests itself: What scope 7s left to the rule that 
no stranger to a contract can sue on it? That the principle 
still has a field of operation would appear from the fact that 
in 1934 the Law Revision Committee were required, as part 
of their inquiry into the doctrine of consideration, to deliberate 
upon “the rule that consideration must move from the 
promisee, including the attitude of the Common Law towards 
the jus qguaesitum tertio’’ ; and from the five and a half pages 
of their Sixth Interim Report (presented in May, 1937) 
which the committee devoted to this topic. The committee 
included some of the most distinguished common lawyers 
of our day (the present Lords Wright, Porter, Asquith and 
Goddard among them). They were working a decade and 
more after 1925, and expressly noticed s. 56 (1) of the Law of 
Property Act. And having started by referring to the “ rigid 
adherence '’ of the common law to the view that a contract 
should not confer rights on a stranger, they concluded with a 
recommendation that this state of affairs should, subject to 
safeguards for the original parties, be altered. True they 
dealt with some exceptions arising from statute and from the 
introduction of equitable concepts, but they would scarcely 
have made a positive recommendation had they regarded 
the whole position as already substantially remedied by the 
legislation of 1925. 

Since 1925, the instances in which the courts have con- 
sidered s. 56 have nearly all related quite clearly to realty or 
leaseholds. But the section says “land or other property,” 
and “‘ property ’’ (by s. 205 (1) (xx)) includes any thing in 
acticn and any interest in real or personal property. 
Luxmoore, J., in Re _ Ecclesiastical Commissioners’ 
Conveyance 1936] Ch. 430, at p. 438, evidently apprehended 
that this wording involved an enlargement of scope as 
compared with the section’s predecessor, which had been 
confined to tenements and _ hereditaments... He was 
nevertheless dealing on the facts of his case with covenants 
affecting freeholds, and when summonses concerning insurance 
policies came before other Chancery judges no encouragement 
was given to those seeking to apply s. 56 (1). Farwell, J., 
said in Re Sinclair's Life Policy [1938] Ch., at pp. 804-5, 
that whatever the section meant it did not apply in that case 
a claim by an infant to moneys paid into court and arising 
from a “special child’s endowment’ insurance which the 
infant’s deceased godfather had taken out in his own name 
but which specified the child as the payee at the maturity 
of the policy. Equally, in Re Foster (1938), 159 L.T. 279, 
Crossman, J., refused to treat s. 56 as creating such a change 
in the law of contract as to enable an agreement by A with B 
to pay money to C to be enforced by C. 

Yet “ property ’’ in many contexts would surely include a 
sum of money, and if an endowment policy is not a contract 
respecting money it is hard to see what it is. Justification for 
the judges’ reluctance to apply s. 56 (1) to insurance contracts 
may well be thought to lie in the ejusdem generis principle. 
“ Land or other property ’’ might embrace, on this view, 
any kind of interest, corporeal or incorporeal, in realty or 
leaseholds, but not personalty completely unconnected with 
land. There is support for this narrow interpretation in the 
last clause of the subsection. “Conveyance or other 
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instrument ’”’ is a phrase which also invites restriction to a 
genus having some territorial connection. At all events the 
Law Revision Committee thought it “‘ exceedingly doubtful ” 
whether a commercial contract such as a banker's letter of 
credit or a contract in writing for the sale of goods would be 
an ‘instrument’ for this purpose. A fortior’ one would 
say that a contract for services and a partnership agreement 
are just two examples among many where, no “ property ”’ 
of any kind being involved other than the pecuniary con 
sideration agreed upon, the full force of Dunlop v. Selfridge 
remains, so that these contracts cannot support an action 
by a person who is not a party to the contract and from whom 
no consideration moves. There would, further, be very little 
ground for arguing that s. 56 (1) had any efiect on agreements 
made orally or by conduct. Some sort of “ instrument ”’ is 
clearly pre-supposed. 

The writer has made bold to stress these limitations on the 
operation of s. 56 (1) because in some quarters the Drive 
Yourself judgment has been hailed as the end of the 
Tweddle v. Atkinson rule so far as concerns written contracts 
of every kind. He cannot think that this is an accurate 
picture; Denning, L.J., does not himself go so far. 
“Greatly modified ’’ is his lordship’s phrase for the effect of 
s. 56 on the old decision. The learned lord justice was 
dealing with land both in the recent case and in Smith & Snipes 
Hall Farm v. River Douglas Catchment Board |1949) 2 K.B. 
515, where his present exposé of modern misconceptions was 
foreshadowed. It was in referring to the Smith case that the 
authors of ‘ Cheshire and Fifoot on the Law of Contract ”’ 
thought ‘unhappily too optimistic’’ a suggestion there 
made by Denning, L.J., that the common law was capable, 
without legislative intervention, of giving a right of action to 
the third party in some deserving cases. 

There are, of course, several exceptions by legislation to 
the denial of contractual rights to third parties. The Road 
Traffic Act, 1934, s. 36 (4), the Married Women’s Property 
Act, 1882, s. 11, and some others will be found treated in 
the text-books, alongside the well-established equitabie 
exception, which in certain special circumstances construes 
the contractual promise as being the subject of a trust binding 
on the actual promisee and as being enforceable in his name 
for the benefit of a stranger. Lord Wright has explained 
this matter in Vandepitte v. Preferred Accident Insurance 
Corporation of New York (1933) A.C., at p. 79. And the 
law of agency allows an undisclosed principal to come into 
the open at the litigation stage, and take over in his own 
name. 

But as regards contracts not within any of these’ special 
categories and not concerned with rights in land, the watch 
word we would respectfully suggest for the practitioner 
asked to advise on the rights of a stranger to a contract Is 
extreme caution in departing from the rule no doubt well 
learned in his student days. The Law of Property Act may 
have removed in many cases the old obstacle to a third party's 
action on a contract. It is submitted here that it will take 
fresh legislation further to impinge on the declared basis of 
the decision in Dunlop v. Selfridge: “that only a person 
who is a party to a contract can sue on it ’’ (per Lord Haldane 
(1915) A.C., at p. 853). 

J. FJ. 





The following appointments are announced in the Colonial 
Legal Service: Mr. J. E. D. CarBerry, Senior Puisne Judge, 
Jamaica, to be Chief Justice, Jamaica; Mr. E. CHAMBERs, 
Deputy Registrar, Supreme Court, Kenya, to be Assistant 
Administrator General, Zanzibar; Mr. H. SHEPHERD, Federal 
Counsel, Federation of Malaya, to be Public Trustee, Federation 


Mr. A. E. Danire_ to be Resident Magistrate, 
Mr. J. W. R. Gray to be Resident Magistrate, 
J. A. Scottin to be Resident Magistrate, 


of Malaya ; 
Tanganyika ; 
Uganda, and Mr. 
Tanganyika. hi 
Mr. Rosert Dosson Hurst, assistant solicitor to Gateshead 
Council, was on 10th May appointed deputy town clerk. 
bs 
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TENANCIES BY ESTOPPEL AGAINST MORTGAGORS—I 


THE question which came before the Court of Appeal recently 
in Church of England Building Society v. Piskor {1954} 
2 W.L.R. 952, and p. 316, ante, has, in one form or another, 
been the subject of several decisions in the past two or three 
years. The facts common to all these decisions have been 
as follows : A agrees to purchase a house and before completion 
obtains possession. While still only the owner in equity 
A grants a tenancy of the house or a part of it to B, who 
goes into occupation as tenant. The purchase is completed 
by the conveyance of the legal estate to A, who thereupon, 
either immediately or after an interval, mortgages the premises 
to C by a mortgage which deprives A of the statutory power 
of granting leases. By the doctrine of estoppel the tenancy 
created by A is good against him, but as A has had an equit- 
able interest only in the premises when it was created, the 
tenancy is itself an equitable interest and so must yield to the 
title paramount of the mortgagee C, whose interest under the 
mortgage is a legal one, unless it can be said that, in all the 
circumstances, the conveyance of the legal estate to A, which 
preceded the mortgage to C, had the effect of “ feeding ”’ 
the estoppel and transforming B’s previously purely equitable 
tenancy into a legal tenancy. If yes, then the mortgage 
in favour of C is subject to the legal tenancy in favour of B, 
and C takes subject thereto; if no, then the continued 
occupation of B under the tenancy after A has obtained the 
legal estate does not create a protected tenancy in B’s favour 
(Dudley & District Benefit Building Society v. Emerson {1949} 
Ch. 707). 

Turning to the cases, as I have stated the facts which are 
common to all of them, I need only refer to such as were 
peculiar to each. In Coventry Permanent Economic Building 
Society v. Jones {1951) 1 All E.R. 901 the conveyance to 
A and A’s mortgage to C, it was held, formed one transaction ; 
in the judgment of Harman, J., A’s vendor would not sell 
without receiving his purchase-money, and C would not part 
with that part of the purchase-money which was _ being 
advanced on mortgage without receiving the term of years 
which the mortgage created in his favour, and it was inferred 
that the money, in fact, went straight from the hands of C 
to those of A’s vendor without passing through the hands of A. 
On this analysis of what took place, or what the learned 
judge, calling on his own experience of these matters, thought 
must be presumed to have taken place, there was no scintilla 
temporis between the conveyance of the legal estate to A 
and A’s mortgage to C into which a tenancy by estoppel 
taking effect at law could be inserted in favour of B. The 
decision, accordingly, was that the interest of the mortgagee, 
C, took effect in priority to the tenancy of B, and after default 
by the mortgagor, A, C was entitled to possession of the 
premises as against both A and B. 

The next case was Woolwich Equitable Building Society 
v. Marshall {1952} Ch. 1, in which the facts differed 
significantly in two respects from those in Jones’s case. 
First, the land was registered land. Secondly, the mortgage 
in the later case contained a recital that the mortgagor 
(‘A ”’ in the nomenclature which I have used) was the estate 
owner of the property. On these facts, in an action for posses- 
sion by the mortgagee, C, based on the mortgagor's default, 
Danckwerts, J., distinguished the decision in Jones's case 
and held that C was not entitled to possession against the 
second defendant, B. This decision was based on alternative 
grounds. First, B was, at the time of the mortgage to C, 


in occupation of the part of the premises possession of which 
was being sought as against him, and such occupation is an 
overriding interest by virtue of s. 70 (1) of the Land Registra- 
tion Act, 1925. The interest created by the mcrtgage in 
favour of C was, therefore, subject to the rights of B. 
Alternatively, it did not appear from the reports of the earlier 
case whether the mortgage instrument there in question 
contained a recital that the mortgagor was the estate owner 
of the premises, but in the judgment of Danckwerts, J., a 
mortgagee who has inserted in the deed under which he 
acquires title a statement that the mortgagor is the estate 
owner cannot object if that statement is taken to be true. 
The inference to be drawn from such a recital was that, 
even if the conveyance to A and the mortgage by A to C 
bore the same date, there was a scintilla temporis at least 
during which, A being the owner of the legal estate, the 
estoppel was fed and the tenancy created in favour of B was 
transformed from an equitable interest into a legal interest. 

The point under the Land Registration Act is one which 
is rather outside the ambit of the question with which 
this article is concerned ; those interested in pursuing it may 
recall another article in this “‘ Diary ’’ which appeared at 
96 Sot. J. 638 and in which Marshall’s case and another 
similar case concerning registered land were considered. As 
regards the scintilla temporis point, it is worth noting that, 
on the information (or lack of it) concerning the details of the 
conveyancing transactions very similar to that in the reports 
of Jones’s case, Danckwerts, J., seems to have formed the 
personal view that, in fact, there must have been an interval 
of time between the execution of the two instruments, the 
transfer and the charge respectively, even if they bore the 
same date. 

This was not the view on the matter which was expressed 
by the Court of Appeal on the first occasion on which that 
court had to consider a question of this kind. In Universal 
Permanent Building Society v. Cooke {1952] Ch. 95 the con- 
veyance and the mortgage were executed on successive days. 
Despite this, however, Romer, J. (as he then was), felt unable 
to distinguish the, facts from those in Jones’s case, which he 
then proceeded to follow and apply. This decision was 
reversed by the Court of Appeal (Sir Raymond Evershed, 
M.R., Jenkins and Morris, L.JJ.), who held that in the 
absence of evidence to the contrary (which was not available 
in the case before the court) the conveyance and the mortgage 
formed not one transaction but two, and during the interval 
of a day which separated the two transactions the mortgagor, 
A, was the owner of a legal estate which fed the estoppel and 
created a legal tenancy in favour of B to which the rights of the 
mortgagee, C, were subject. 

At that time the Court of Appeal seem to have had few 
doubts about the decision in Jones’s case. In the course 
of his judgment the Master of the Rolls said at that time that 
the case depended on its own facts, and further that it might 
well be that in other cases it could be shown that, notwith- 
standing the divergence in date, there was really but one 
transaction, and that if that were so the question would arise 
whether Harman, J.’s decision in Jones’s case should be 
followed. He then added that that was a decision ‘‘ which 
obviously has an appeal to common sense ’’ but that it was 
unnecessary to express either affirmation of it or the contrary. 

Marshall’s case was decided less than three weeks before 
the Court of Appeal gave its decision in Cooke’s case, and no 
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mention of the former is therefore to be found either in the 
arguments or in the judgments in the latter. But in the most 
recent of the cases on this subject, Church of England Building 
Society v. Piskor, much reliance was placed on the decision in 
Marshall’s case, and undoubtedly that decision had a con- 
siderable influence in persuading the Court of Appeal to go 
back on its previously not unfavourable view of Jones’s 
case and, in effect if not in form, to reverse that decision. 
The decision of the Court of Appeal in Piskor’s case is subject 
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to appeal to the House of Lords, for which leave was given, 
but this question is of such importance to mortgagees and 
their advisers at the present time that a full examination 
of this decision and the reasons for it is, I think, justified, 
despite the threat under which it may just now be said to live. 
For that there is no space this week, and I must therefore 
defer further consideration of this subject until my next 
article. 
“ABC 


STATUTORY TENANCY REPLACED BY CONTRACTUAL 
TENANCY? 


Tue statement of facts in the report of The Bungalows 
(Maidenhead), Ltd. v. Mason {1954| 1 W.L.R. 769 (C.A.) 
(p. 334, ante) is not as full as one would wish ; but the new 
decision, if the headnote correctly interprets it, would afford 
a further illustration of the proposition that giving up posses- 
sion and an order of court are not the only ways in which 
a statutory tenancy can come to an end. 

The action was for possession of a controlled dwelling-house 
originally let to the defendant’s father. On his death, leaving 
a bedridden widow, the plaintiffs’ agent had negotiated a new 
tenancy with her, the negotiations being conducted by the 
daughter on her mother’s behalf ; and a new rent book was 
supplied which contained terms differing from those of the 
original tenancy. The widow then died, and the defendant, 
who had presumably resided with her mother for the preceding 
six months—Increase of Rent, etc., Restrictions Act, 1920, 
s. 12 (1) (g), as amended by the Rent, etc., Restrictions 
(Amendment) Act, 1933, s. 13—laid claim to a statutory 
tenancy. 

It was laid down long ago that there can be no second 
transmission by virtue of the provision cited (Pain v. Cobb 
(1931), 146 L.T. 12), and the plaintiffs’ case was that the 
defendant was merely a member of the family of a deceased 
tenant whose tenancy owed its origin to her being a member 
of the family of a deceased tenant. The only judgment 
delivered, that of Somervell, L.J., upheld the county court 
judge’s finding that the mother had held a contractual 
tenancy : ‘ there was ample evidence on which the judge could 
find, as he did, that the landlords, by H [their agent] offered 
Mrs. Mason, through the agency of the defendant, a tenancy 
on new conditions. That was accepted, and rent was paid 
and accepted on that basis. From that time, in my view, 
Mrs. Mason became a contractual tenant .. .” 

I have quoted the judgment because, in my submission, it 
does not go so far as to say that Mrs. Mason had actually 
ceased to enjoy rights as a statutory tenant. The statement 
of facts, incidentally, which proclaims that she became a 
statutory tenant on the death of her husband, states that he 
was then a contractual tenant—-and not what happened to 
that contractual tenancy. Of course, as Moodie v. Hosegood 
1952) A.C. 61 showed, she became entitled to a statutory 
tenancy and to prior rights against anyone who might have 
inherited the contractual tenancy: even if he had left it by 
will to someone else, that someone else would have had to 
wait and could take possession only on Mrs. Mason leaving the 
house; the Inheritance (amily Provision) Act, 1938, might not 
help, but the interpretation clause of the Increase of Kent, etc., 
Restrictions Act, 1920, would give her the required security. 
The decision likewise shows that if Mr. Mason had left it to 
his widow, she would have two tenancies, one contractual and 


one statutory ; if he left no will, it would vest in the President 
of the Probate Division (Administration of Estates Act, 1925, 
s. 9) its further fate depending on whether letters of 
administration were taken out. 


The position when the new tenancy was negotiated would, 
it is submitted, be, as between the plaintiffs and Mrs. Mason, 
that if she held a contractual as well as a statutory tenancy, 
the contractual one was surrendered and replaced by the new 
agreement ; while if anyone else were entitled to the deceased 
husband’s contractual tenancy, there would still be a new 
contractual tenancy, but it would be a tenancy by estoppel, 
between the plaintiffs and the widow. 


The existence of this new contractual tenancy undoubtedly 
gave the defendant a valid claim, and I am not criticising the 
decision. But I suggest that the statement in the headnote 
that the mother’s statutory tenancy was converted into a 
contractual tenancy is not necessary and is open to some 
criticism. 

In Steel v. Cockroft [1951] 2 K.B. 429 (C.A.) the facts 
were that a controlled house had been let by the plaimtifis 
to the defendant’s father in 1916, and that tenancy had been 
converted into a statutory one when he died in 1925; his 
widow then became statutory tenant, dying intestate in 1950. 
During the previous year she, and other tenants of the plaintills, 
received a circular from them in which" they referred to 
questions which had arisen about the proper amount of rates 
to be included in the rent, said that they had decided to allow 
[sic] tenants to pay the rates direct in future, and announced 
a consequential reduction of the rent and purported 40 give 
notice to quit and stated that if she remained in possession 
she would be taken to have agreed. The defendant's con 
tention, when possession was claimed, was that that letter 
had terminated his mother’s statutory tenancy and created a 
contractual tenancy in its place. The mother dicd intestate, 
and the defendant was sole beneficiary of her estate and took 
out letters of administration; according to the headnote, 
however, what he claimed was as. 12 (1) (g) statutory tenancy : 
while the only judgment delivered merely mentions that he 
claimed that he was entitled to remain in possession. In 
either case, what mattered would be the effect of the cireulat 
and change of rent, the defendant’s mother not having 
answered the letter but having paid the reduced figure and 
having paid the rates direct. The judgment points out that 
the notice to quit could not effect anything, the mother being 
a statutury tenant already. But the essential question 
was what had been “ agreed ’’: a variation of the statutory 
tenancy, or the grant and acceptance of a new one. The 
judgment then refers to s. 2 of the 1920 Act, limiting rent 
and avoiding any transfer of burden which would make the 
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terms less favourable to the tenant, provisions which were not 
infringed ; in view of which, it was held, the court was not 
obliged, as a matter of law, to infer an intention to destroy 
one relationship and replace it by another. An arrangement 
merely providing for a different method of payment of an 
identical sum, a mere matter of machinery, etc., did not bring 
into being a new tenancy. 

While we are not told in what particulars the new arrange- 
ment made in the case of The Bungalows (Maidenhead), Ltd. v. 
Mason differed from the original agreement of tenancy, it 
is clear that the facts could be distinguished from those of 
Steel v. Cockroft in that the negotiating parties or their 
respective agents were negotiating and that what they were 
talking about amounted to more than a mere matter of 
machinery. It is true that such a negotiated tenancy, when 
there is no question of a Moodie v. Hosegood transmission, 
requires some looking after; the judgment in the Privy 
Council case of Harnam Singh v. Jamal Pirbhai 1951) A.C, 088 
shows that a tenant who unequivocally lays claim to a statutory 
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tenancy of the ordinary holding-over variety estops himself 
from asserting rights created by negotiations. If, in Tix 
Bungalows (Maidenhead), Ltd. v. Mason, the defendant's 
mother had declined to discuss new terms, the plaintiffs would 
have found themselves in a better position, being able to rely 
on Pain v. Cobb. But I respectfully suggest that the agree- 
ment produced by negotiation did not effectively destroy her 
statutory tenancy based not on s. 15 (1) of the 1920 Act 
(remaining in possession) but on the definition in s. 12 (1) (yg); 
for that kind of statutory tenancy, according to the doctrin 
evolved in Moodie v. Hosegood, is not only one which is made 
available to someone who has not been the contractual tenant 
of the dwelling-house but is also one which ceases only when 
the statutory tenant gives up possession, voluntarily or as the 
result of proceedings. The rights conferred by s. 12 (1) (g) 
have been shown to be of even tougher fibre than those created 
by s. 15 (1), which can, admittedly, be surrendered by agree- 
ment if that agreement is beneficial to the tenant: Foster v. 
Robinson (1951) 1 K.B. 149 (C.A.). 


HERE AND THERE 


PLAIN AND COLOURED 
Our mental picture of the stern-faced purposeful Pilgrim 
Fathers and Mothers has impressed us with an ineffaceable 
conception of the puritanical and ultimately republican 
sobriety and simplicity of American public institutions, 
something at once patriarchal and primitive. Somehow, all 
our actual knowledge of the subsequent tidal waves of Irishmen, 
Germans, Hebrews, Italians, Greeks and Chinamen which have 
since swept across the continent has done very little to 
modify that impression. It is, indeed, true that American 
justice, as pictured for us by the cinematograph, exhibits a 
positively alarming simplicity of procedure m which the 
demeanour of the judge, gavel in hand, is not always readily 
distinguishable from that of an auctioneer. Even if (as 
seems probable) this sort of representation misses or blurs 
some of the finer points of the American judicial character, 
there remains a striking contrast with the English conception 
of what is essential to the judicial office, at any rate in its 
external manifestations. There are the eighteenth-century 
wigs, the medizval scarlet and ermine, the posies, the formal 
deference of the modes of address to the embodiment of the 
Queen's justice, all the customary observances which to the 
superficial seem mere insignificant mummery, but which, in 
the longer view, are the protective wrappings which preserve 
a unique tradition of legal craftsmanship and understanding. 
We all know that justice must not only be done, but must 
seem to be done, and, in just the same way, it is fitting that the 
impressive and often terrible powers of a judge should be 
clothed with an external majesty so that the eye may help 
the mind in its awareness of them. Even simply as a social 
decoration to lighten the dullness of current insensitiveness 
to the pleasures of the eye, there is much to be said for 
maintaining the outward signs of that inner judicial come- 


Jiness of the mind not always radiantly perceptible when. 
disguised and veiled by jacket and trousers on extra-judicial ‘ 


occasions. Hence it is good that the judge of assize should 
have the attendance of sheriff and chaplain and marshal and 
trumpeters, that his commission should be solemnly read, 
his court encompassed with majesty. Hence, too, it is fitting 
that he should be lodged, not as a common traveller at a 
common inn, but at some dwelling maintained by the county all 
the year round expressly for his coming. The best guide to 
the judges’ lodgings up and down England and Wales in the 
not very remote past is the late Sir Frank MacKinnon’s book, 
“On Circuit.”” It is time that one of the Queen’s Bench judges 


produced another book on the same lines to mark what lias 
lately changed and what remains unchanging in a hospitality 
full of local character and local eccentricity. 
COST OF DIGNITY 
THE assizes are the point at which local eccentricity meets 
judicial dignity, and in human values it is hard to determine 
which derives most profit from the contact. It is stimulating 
and wholesome to see the quasi-omnipotent judge, arbiter 
of life and death, liberty and servitude, sentinel on thie 
borderland between the State and the citizen, bringing hus 
lofty mind to bear on the simple problems of their entertain- 
ment. Turning over the past records of the groans of the 
judiciary, one finds them suffering hard pillows at Liverpool, 
aggressive wallpaper at Maidstone, debristled clothes brushes 
at Aylesbury, the ‘‘ gruesome ”’ representation of Judith and 
Holofernes at Lincoln, the majestic discomfort of the four- 
poster beds in Durham Castle, the paralysing cold in the 
great hall at Winchester. The cost of providing for thie 
periodical descent of metropolitan justice upon the provincial 
stage is as expensive as one would expect a West End show to be 
on tour. Even in almost suburban Kingston they are spending 
£6,315 on a house at Esher for the judge’s lodging, with a 
prospect of another £1,855 a year for maintenance. This 
may not savour of the conscientiously stern simplicity which 
current egalitarian fashions of thought would approve. But, 
then, the way the world arranges itself never does show much 
respect for egalitarian principles, and the simple traditions of 
the American courts have been somewhat overlaid by thie 
operation of other instincts. Of those instincts, perhaps 
Judge Q. C. Davis, of South Norfolk, in Virginia, provides as 
good an example as any in the spectacle of a judge, in relentless 
pursuit of his idealof judicial dignity, threatening to imprison an 
entire city council. First, he required a new court building 
“more in keeping with the dignity of my office.’ This was 
provided at a cost of the equivalent of about £25,000. Then 
he claimed that he needed more furniture for his private 
room, additional velvet curtains for his court room and 
suitable seats behind the Bench for visiting judges. The local 
council replied that they had spent all they intended to spend. 
At that point he threatened to commit all the members to thie 
gaol, likewise newly built. The council have fled for protection 
to the State Supreme Court, which has prohibited any action 
for twenty days. There the matter rests at present. 
RICHARD ROE. 
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BOOKS RECEIVED 


Trust Accounts. By PETER M. B. Row ann, B.A., LL.B., of 
Gray’s Inn and the Midland Circuit, Barrister-at-Law. 1954. 
pp. xix and (with Index) 336. London: Butterworth & Co. 
(Publishers), Ltd. £1 18s. 6d. net. 


The Secretary’s Manual on the Law and Practice of Joint Stock 
Companies with Forms and Precedents. Twenty-fourth 
Edition. By T. P. Rocerrs, F.C.1I.S., sometime Examiner in 
‘‘ Secretarial Practice ’’’ for the Chartered Institute of Secre- 
taries, and The Hon. L. H. L. Conen, M.A., of Lincoln’s Inn, 
Barrister-at-Law. 1954. pp. xxxi and (with Index) 616. 
London: Jordan & Sons, Ltd. £2 2s. net. 


The Constitution and Powers of Parish Councils and Parish 
Meetings. Handbook B. By CHARLES ARNOLD-BAKER, B.A., 
of the Inner Temple, Barrister-at-Law, Secretary of the 
National Association of Parish Councils. With a Preface by 


The Rt. Hon. Harotp MacmILLANn, M.P. 1954. 
Index) 36. London: The National Association of 
Councils. 1s. net. 


pp. (with 
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Comprehensive Guide to Factory Law. By Ropert McKown. 
1954. pp. (with Index) 111. London: Chantry Publications, 
Ltd. 1 1s. net. 


The Law in Action. A Series of Broadcast Talks. With a 
Foreword by The Right Honourable Lorp AsguiItH oF 
BISHOPSTONE. 1954. pp. vii and 90. London: Stevens 


and Sons, Ltd. 7s. 6d. net. 


Rivington’s Epitome of Snell’s Equity, Twenty-fourth Edition. 
Fourth Edition. By Patrick JENKIN, B.A. (Cantab.), of 
the Middle Temple, Barrister-at-Law. 1954. pp. viii and 163. 
London: Sweet & Maxwell, Ltd. 17s. 6d. net. 


REVIEWS 


Snell’s Principles of Equity. Twenty-fourth Edition. By 
R. E. Mecarry, M.A., LL.B., of Lincoln’s Inn, Barrister-at- 
Law, Reader in Equity in the Inns of Court, and P. V. Baker, 
M.A., B.C.L., of Lincoln’s Inn, Barrister-at-Law. 1954. 
pp. cxix and (with Index) 627. London: Sweet & Maxwell, 
Ltd. £2 5s. net. 


Rivington’s Epitome of Snell’s Equity, Twenty-fourth Edition. 
Fourth Edition. By Patrick JENKIN, B.A. (Cantab.), 
of the Middle Temple, Barrister-at-Law. 1954. London: 
Sweet & Maxwell, Ltd. 17s. 6d. net. 


This is the second edition of ‘‘ Snell’ for which the senior of 
its two present editors has been responsible and the process, 
announced in the preface to the last edition, of contracting the 
book by excision and elucidating it by rearrangement of some of 
the matter it then included has now been carried a step further. 
As to rearrangement, this is largely a matter of taste. There 
never has been any system of arrangement to which the diverse 
topics commonly bundled together under the heading of Equity 
could be reduced. These topics are the despair of the tidy mind, 
but provided that such a subject as, say, rescission is adequately 
dealt with somewhere, the ordinary reader will hardly notice 
whether the group heading under which it appears is Fraud 
(as in previous editions of “ Snell’’) or Equitable Remedies (as 
in this). Excision is another matter, and it is good news to 
those who use this book that certain sections which were given 
provisional notice to quit by Mr. Megarry when he first undertook 
the work of editing ‘‘ Snell,’’ notably those on Persons of Unsound 
Mind and Married Women, have been given another lease of life. 

Despite increasing competition from other quarters, ‘‘ Snell” 
remains, in the writer’s opinion, the best compendious book on 
the principles of equity for the student, and it has the further 
merit, not shared by its rivals, that when the student has done 
with it the budding practitioner will find a real use for it on his 
shelves. This edition has been brought up to date to the 
Ist February, 1954. 

Both the publishers and the editor are to be congratulated on 
this edition of the Epitome of Snell’s Equity, the publishers for 
the promptitude of its appearance after that of the new edition 
of the parent work, the editor on the dexterity with which he has 
followed the model set by the late Mr. H. Gibson Rivington 
and refused all temptations to expand this epitome into a potted 
version of the original book. Only those with experience of it 
know the work involved in reducing an exposition taking a 
paragraph or perhaps a page to a proposition framed in a single 
short sentence. Intended to be read as a companion to “ Snell,” 
this epitome will continue to appeal to the student, for whose 
xamination needs it is, of course, produced. 


Payne’s Carriage of Goods by Sea. Sixth Edition. By 
J. Mitnes Ho.pen, LL.B., Ph.D., A.I.B., of Lincoln’s Inn, 
Barrister-at-Law. 1954. London: Butterworth & Co. 
(Publishers), Ltd. £1 1s. net. 


This most readable of legal textbooks was originally intended 
as a short survey of the law relating to the carriage of goods by 
sea. The learned author referred his readers to the larger works 
on the subject for a fuller treatment of the points discussed. 
After forty years, the work has reached its sixth edition and 
fulfils its intended purpose as efficiently as ever. Since the last 
edition there have been several important decisions of the House 
of Lords, notably Monarch Steamship Co. v. A/B Karlshamns 
Oljefabriker [1949] A.C. 196. All these are duly noted. The 
romance of the sea did not vanish with the disappearance of the 
sailing ships, and matters such as barratry, jettison and general 
and particular average are dealt with under their appropriate 
headings. There are eight appendices containing much useful 
information, e.g., forms of a bill of lading and charterparty, 
the York—-Antwerp Rules, 1950, and a note on the Commercial 
Court. An innovation in this edition is the use of different type 
for quotations and illustrations, thus improving the lay-out of 
the text. 


A Current Digest of the Law Affecting Accountancy. 1953. 
London : The Incorporated Accountants’ Research Committee. 
5s. net. 

This is the second issue ef a most admirably produced current 
digest of recent developments in those parts of the law which 
are likely to affect the professional accountant. It includes 
not only excellent summaries of reported decisions but also, 
under each head, a list, which appears to be as exhaustive as 
possible, of periodical literature in both legal and accountancy 
publications. 

It seems that this will fill for accountants the need for a 
convenient way of keeping abreast of developments in the law : 
a need which is met for the lawyer by the well-known monthly 
publication devoted to the same ends. ° 


Land Agents, Auctioneers and 
1954. London: Thomas 
£2 post free. 


Register of Surveyors, 
Estate Agents, 1953-1954. 
Skinner & Co. (Publishers), Ltd. 


This volume gathers together information concerning the four 
professional societies under whose sanction it is published: the 
Royal Institution of Chartered Surveyors, the Land Agents’ 
Society, the Chartered Auctioneers’ and Estate Agents’ Institute 
and the Incorporated Society of Auctioneers and Landed Property 
Agents. The names of all members are consolidated into a 
combined register, and there is also a town register in which are 
collated under the towns or districts in which they practise the 
names of all firms and partners. In addition there is much 
information on scales of charges, rules of conduct and such 
matters as fees, estate duty, stamp duties, solicitors’ remuneration, 
valuation tables and interest tables. 





Mr. T. W. HART 


Mr. Thomas William Hart, solicitor, of Blackburn, died on 
5th May. He was admitted in 1925. 


Mr. R. M. SNOW 


Mr. Richard Malcolm Snow, solicitor, of New Square, Lincoln's 
Inn, died on 13th May. He was admitted in 1928. 
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ONE DOG—ONE BITE, OR NO SECOND CHANCE 


IMMEDIATELY I felt that dog’s teeth penetrate my trouser leg 
the word “‘ scienter’’ flashed through my mind. One would 
hardly expect anything else to flash through the mind of a 
young solicitor on such an occasion. I wished—alas, too late 

that I had read more about mansuetae naturae and less about 
ferae naturae. 

In my particular predicament, I thought, what luck if 
I had been born a horse, a mule, an ass, a sheep, a goat or 
a swine, for then I could have pleaded the Dogs Act, 1906. 
I should have been “‘ cattle.’”’ Failing that, I should have 
had a second chance under the 1928 Act, for the Dogs Act, 
1906, was extended to “ poultry ’’ by the Dogs (Amendment) 
Act, 1928. So had I been a domestic fowl, a turkey, a goose, 
a duck, a guinea fowl or a pigeon I should have been safer 
than a mere human being; that is, of course, supposing all 
the time that solicitors are human beings. (It was a chance 
remark that I heard in the Tube at Christmas which made me 
wonder whether I did not after all come within the definition 
of cattle in the Act of 1906.) 

The legislation of 1906 to 1928 was very sweeping. It 
imposed absolute liability for any damage done by a dog to 
any of the above-mentioned whose outward form I now wished 
I had acquired. In such a case I should have been on velvet. 
The owner of this sharp-toothed quadruped would have been 
liable even if there had been no negligence on his part, and 
even if the animal had not shown any such propensity on 
a previous occasion. 

However, being a mere human, I felt I must face it. It was 
too late now to wish that man had departed from the ancestral 
tree in a different form and evolved in a different direction 


from an original primitive stock. Being human, therefore, 
I should have to show sctenter. In other words I should 
have to show not only that the owner knew the dog was 
fierce, but also that the outward signs of its fierceness, too, 
had been made manifest by the previous biting of an animal 
of the human species. It would be useless to prove that the 
dog had previously bitten other animals not of the human 
kind. It was a question of evidence. 

All this was thought of in a second. 

I now looked down at the animal, who, having freed its 
teeth from my leg, was looking at me like a long lost brother. 
It was the butcher’s dog. I immediately dismissed any 
idea of obtaining evidence that the owner was aware of the 
dog’s tendency to bite mankind. Who, I pondered, would 
want to give evidence against a butcher’s dog and risk the 
Sunday joint ? The best I could do would be to complain 
to the owner. I did this and thought the matter ended. 

A few days later I was walking along the very same street 
when I saw a lay friend of mine crossing the road towards 
me, all smiles. Suddenly his smile changed to an expression 
of alarm. From nowhere that self-same dog leapt, his teeth 
bared. No sooner did he make contact with my friend’s 
trousers, and his leg inside, than I dashed forward to offer 
my congratulations. I was overwhelmed with joy at his 
good fortune. ‘‘ What luck,’”’ I cried, ‘‘ You are his second 
bite. One dog—one bite. Scienter!’’ He did not seem 
to share my enthusiasm at his sudden good fortune. 

I hailed a passing taxi. ‘‘ To the law library,”’ I said. 
I had just remembered that there was a Dogs Act, 1953, 
and wondered if it applied. 

L. F. M. 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


HOUSE OF LORDS 


BANK: CURRENT ACCOUNT: ENEMY CUSTOMER: 
EFFECT OF OUTBREAK OF WAR 


Arab Bank, Ltd. v. Barclays Bank (Dominion, Colonial 
and Overseas) 


Lord Morton of Henryton, Lord Reid, Lord Tucker, 
Lord Asquith of Bishopstone and Lord Cohen 


4th May, 1954 


Appeal from the Court of Appeal ([1953) 2 O.B. 527; [1953) 
3 W.L.R. 67; 97 Sor. J. 420). 


In 1939 the plaintiff bank, having its registered office in 
Jerusalem, entered into a contract of current account with the 
Jerusalem branch of the defendant bank, registered in England. 
By the contract the plaintiff bank expressly agreed to submit 
itself to the courts of Jerusalem. Until the 14th May, 1948, 
Palestine was British n-andated territory, but the mandate 
expired at midnight on that date, and simultaneously with the 
termination of the mandate the Provisional Council of State and 
Provisional Government of the State of Israel were constituted. 
Immediately war broke out between Israel and the Arab States, 
and by reason of the hostilities in Jerusalem further performance 
of the contract became impossible, and the defendant bank’s 
branch there closed forthwith, only reopening in July, 1948. 
From the termination of the mandate the plaintiff bank’s 
premises were situated in Arab-controlled territory, and those 
of the defendant bank in Israeli territory. On the 8th February, 
1951, pursuant to the provisions of the Absentees Property Law, 
1950, passed by the legislative body of Israel, replacing regula- 
tions on the property of absentees made in 1948, which appointed 
a Custodian of Absentee Property, the defendant bank’s branch 
at Jerusalem paid to the custodian the amount there standing 
to the credit of the plaintiff bank at the termination of the 
mandate. In October, 1950, the plaintiff bank sued the defendant 


Where possible the appropriate page reference is given at the end of the note. 


bank for breach of contract in failing to pay it this sum on 
demand, or, alternatively, for repayment of the credit balance 
as money had and received to its use, the contract of current 
account having been frustrated by the outbreak of war. The 
defendant bank denied breach of contract and denied that it 
held the credit balance as money had and received to the 
plaintiff bank’s use, and contended that at all material times it 
had become illegal or impossible to pay to the plaintiff bank any 
part of the credit balance. Parker, J., gave judgment for the 
defendant bank. The Court of Appeal affirmed his decision, and 
the plaintiff bank appealed to the House of Lords. 


Lorp Morton oF HENRYTON said that for the plaintiff bank 
it was contended that on the outbreak of war the contract 
between it and the defendant bank was wholly destroyed, 
together with the right of the plaintiff bank to payment of its 
credit balance in accordance with that contract; thereupon 
there arose, by operation of law, a new right in the plaintiff 
bank to have the amount of its credit balance repaid as money 
had and received by the defendant bank for a consideration 
which had wholly failed; this new right, being independent of 
the contract, was free from the limitations that the defendant 
bank was only bound to make repayment (1) after demand made, 
and (2) at the Jerusalem branch. It was submitted in the 
alternative that if any part of the pre-existing rights and obliga- 
tions between the parties survived the outbreak of war it was a 
debt shorn of all the incidents which attached to it immediately 
prior to the outbreak of war, including the restrictions that it 
was only payable at the Jerusalem branch after demand made. 
There was no foundation for this alternative argument. As to 
the first argument, it failed in limine if the appellant bank's 
right to be paid the credit balance survived the outbreak of 
war and was a right to be paid at the Jerusalem branch. In 
that event there could be no doubt that the right vested in the 
custodian and the debt was rightly paid to him by the respondent 
bank. The right to be paid a credit balance on a current account 
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survived the outbreak of war. Immediately after the outbreak 
of war it was locally situate in the newly created State of Israel. 
It became subject to the legislation of that State, was vested in 
the custodian and was rightly paid to him by the respondent 
bank. 

The other noble and learned lords concurred in dismissing the 
appeal. 

APPEARANCES : Siy Andrew Clark, Q.C., Maurice Lyell, O.C., and 
Jamal Nasir (Stoneham & Sons); Sir Hartley Shawcross, Q.C., 
Rodger Winn and Ian Warren (Durrant Cooper & Hambling). 


{Reported by F. H. Cowrer, Esq., Barrister-at-Law]) [2 W.L.R. 1022 


COURT OF APPEAL 


CLAIM AND COUNTER-CLAIM: DISCRETION AS TO 
COSTS: PLAINTIFF RECOVERING LESS THAN 
DEFENDANT PROFFERED 
Childs v. Gibson 
Childs v. Blacker 
Same v. Same 


Lord Goddard, C.J., Denning and Jenkins, L.JJ. 
6th April, 1954 


Appeal from Guildford County Court. 


A landlord brought separate actions against two tenants to 
recover the balance on accounts for rent and services. The 
defendants on the pleadings in each action admitted liability on 
the claim but counter-claimed for breach of covenant by the 
plaintiff. In the first action, the county court judge gave judg- 
ment for the plaintiff on the claim with costs of the claim and 
for the defendant on the counter-claim (though for a smaller sum 
than that counter-claimed) with costs of the counter-claim ; 
but on a formal review of the registrar’s taxation, the judge 
awarded the plaintiff only the nominal costs of his action. The 
plaintiff appealed. 

Lorp GopparpD, C.J., said that the decision to tax the costs 
in accordance with the decision in N. V. Amsterdamsche Lucifers- 
fabrieken v. H. & H. Trading Agencies, Ltd. (1940) 1 All E.R. 587 
was very good sense and very good justice, in a case where the 
only point litigated was the counter-claim. Plaintiff’s appeal 
dismissed. ; 

Before the writ had been issued in the second action, the 
defendant had twice proffered and the plaintiff had twice refused 
a sum larger than that which he ultimately recovered on balance 
in the action brought by him, in which the defendant similarly 
admitted the plaintiff’s claim but counter-claimed successfully. 
The county court judge, invited to exercise his discretion as to 
costs in favour of the successful defendant, held that he was bound 
to follow in all but exceptional cases the procedure laid down in 
Chell Engineering, Ltd. v. Unit Tool and Engineering Co., Ltd. 
(1950) 1 All E.R. 378, and to order that the plaintiff should have 
the costs on his claim and the defendant her costs on the 
counter-claim. The defendant appealed. 

Lorp GopparD, C.J., said that if the county court judge had 
exercised his discretion based on Chell’s case he had done so 
on a wrong ground. It would be a reproach to the law if in the 
present circumstances the plaintiff was entitled to recover 
substantially all the costs of the action, for he could have had 
his money without bringing any action at all. The court could 
and should accordingly make the order which they thought ought 
to be made, namely, that the defendant should have the costs 
of the action. 

DENNING and JENKINS, L.JJ., agreed. Defendant’s appeal 
allowed. Order of county court judge varied. 

APPEARANCES : Ian Percival (Strong & Co. and Clyde & Co.); 
Philip Goodenday (Barton & Hanning). 

(Reported by Miss M. M. Hit, Barrister-at-Law] [1 W.L.R. 809 
SHIPPING: EXPENSES OF RAISING BARGE: 
STATUTORY LIMITATION OF LIABILITY 


Owners of the Dumb Barge Stonedale No. 1 v. Manchester Ship 
Canal Co. 


The Stonedale No. 1 
Singleton, Jenkins and Hodson, L.JJ. 13th April, 1954 
Appeal from Willmer, J., on the limitation of liability ([1953} 
1 W.L.R. 1241; 97 Sox. J. 730). 
The plaintifis, the owners of the dumb barge S. and of the 
steam tug W., claimed to be entitled to limit their liability in 
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respect of the expenses incurred by the Manchester Ship Canal Co. 
in raising and removing the barge S., which sank while proceeding 
up the canal in tow of the tug W. It was admitted that 
the sinking of the S. was caused by the improper navigation 
of the S. herself and of the tug W., and that it occurred without 
their owners’ actual fault or privity. Section 9 of the Manchester 
Ship Canal Act, 1897, provides: ‘‘ The owners of any vessel 
. Which without actual fault or privity of the owners shall 
cause any injury or damage to the... canal... shall not 
be liable in respect of such injury or damage to an amount 
exceeding eight pounds for every registered ton of such vessel.’ 
Section 1 of the Merchant Shipping (Liability of Shipowners 
and Others) Act, 1900, provides: ‘‘ The limitation of the liability 
of the owners of any ship set by s. 503 of the Merchant Shipping 
Act, 1894, in respect of loss or damage to vessels, goods, 
merchandise, or other things, shall extend and apply to all cases 
where (without their actual fault or privity) any loss or damage 
is caused to property . . . whether on land or on water 
by reason of the improper navigation or management of the 
ship.’’ By s. 3: “ The limitation of liability under this Act 
. shall apply whether the liability arises at common law 
or under any general or private Act of Parliament, and notwith 
standing anything contained in such Act.’’ By s. 32 of the 
Manchester Ship Canal Act, 1936: ‘‘ (1) Whenever any vessel 
is sunk stranded or abandoned in any part of any river canal 
waterway navigable channel lock or dock forming part of the 
harbour or port of Manchester or of the undertaking . . . the 
company may... cause the vessel to be raised or removed 
(2) The company may recover from the owner of any such 
vessel all expenses incurred in connection with that vessel . 

SINGLETON, L.J., said that the claim of the defendants was 
based on s. 32 of the Manchester Ship Canal Act, 1936. The 
defendants’ request for payment of all expenses incurred by them 
was, on the face of it, unanswerable. On the true construction 
of s. 9 of the Act of 1897, the right to limit their liability conferred 
on the owners of vessels liable to the canal company in respect 
of “injury or damage ’’ to the canal works applied only to 
“physical ’’ injury or damage to the actual structure of the canal 
or the works connected with it. In the present case the claim 
of the company against the barge owners was confined to expenses 
incurred in raising and removing an obstruction caused by the 
barge to navigation in compliance with the statutory duties of 
the canal company for which they were entitled to be paid 
The stranding of the S. did not cause “ injury or damage ”’ to the 
canal or works; that followed from the House of Lords decision 
in The Towerfield [1951] A.C. 112. There was here no claim 
for damages ; the comparry’s claim was in respect of an expense 
incurred by them under the terms of the statute which gave 
them a right to recover, not damages, but expenses incurred in 
performing their duty or obligation to keep navigation open. If 
the question was looked at in this way there was no conflict 
between the Act of 1936 and the provisions a$ to limitation in the 
Merchant Shipping Acts. Section 32 enabled the canal company 
to recover from the owner all the expenses incurred. The owner 
could not avoid a great part of his liability by saying that he was 
negligent in causing the original obstruction. A decision to the 
contrary might well result in the owner being much better placed 
if his vessel, sunk through faulty navigation, was of considerable 
value, and he left the canal company to raise it and to return it 
to him. In his judgment an amount payable under s. 32 was 
not an amount of damages, and shipowners were not entitled to 
limitation in respect of the amount and the appeal should be 
dismissed. 

Jenkins, L.J., said that he would be disposed to hold that the 
terms of s. 32 were so far inconsistent with limitation of liability 
as to exclude it by necessary implication. Even if these views 
did not command universal approval, it was at all events plain that 
the section was not concerned with damages at large, but in each 
case with specifically defined expenditure, namely, the expenses 
actually incurred in and about the raising of a particular vessel. 
That in itself set a limit to the liability in question. While he 
could not wholly accept the grounds upon which Langton, J.’s 
decision in The Millie {1940} P. 1 was based, he thought that the 
conclusion to which he came was the right one. The appeal 
failed and should be dismissed. 

Hopson, L.J., concurred. Appeal dismissed. 

APPEARANCES : K. S. Carpmael, Q.C., and P. Bucknill (Batesons 
and Co., Liverpool) ; J. V. Naisby, Q.C., and H. E. G. Browning 
(Hill, Dickinson & Co., Liverpool). 

(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [2 W.L.R. 1075 
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CHANCERY DIVISION 
CHILDREN AND YOUNG PERSONS: RESIDENTIAL 
SCHOOL: FOSTER-CHILDREN 
Wallbridge and Another v. Dorset County Council 


Lloyd-Jacob, J. 13th April, 1954 


Action and counter-claim. 


The plaintiffs, a husband and wife, carried on a residential 
school for backward or maladjusted children, in which there were 
102 pupils for whom fees were paid, twenty-three being paid for 
by or on behalf of their parents, and seventy-nine by local 
authorities. One child of the latter class was the subject of a 

_ probation order, nine were in the care of the local authority 
under the Children Act, 1948, and one was the subject of a 
“fit person ’”’ order under the Children and Young Persons 
\ct, 1933, s. 62 (1). The children, other than the nine in care 
and the one entrusted to the local authority as a “ fit person,” 
had parents and homes to which they returned during the 
holidays, save in a few instances when parents made special 
arrangements. A parent could visit the school at any time, and 
could remove his child if dissatisfied. The other ten children 
were visited from time to time by the children’s officer of the 
defendant authority, acting on behalf of the local authorities 
responsible for their care. The action was settled, but the hearing 
had continued on the counter-claim by which the defendants 
contended that the children for whom fees were received were 
‘ foster-children ’’ within the meaning of s. 206 (3) of the Public 
Health Act, 1936. Section 206 of the Public Health Act, 1936, 
provides : ‘‘ (1) A person who undertakes for reward the nursing 
and maintenance of achild . . . apart from his parents, or having 
no parents, shall give notice thereof to the welfare authority . . . 
(3) . . . a child . . . in respect of whom a notice has been or 
ought to have been given ... and who is still living apart 
from his parents, if any, with the person by whom the notice was 
or ought to have been given, is referred to as a ‘ foster-child ’.”’ 

Lioyp-JAacos, J., said that no distinction could be drawn 
between the children whose fees were paid by their parents 
and the children whose fees were paid by local authorities, as 
in so doing the local authorities were acting as the aller ego 
of the parents. As the parents had not relinquished parental 
control of the children, and the local authorities maintained a 
similar supervision of the children, the children could not, there- 
fore, be regarded as “living apart’”’ from their parents and 
accordingly they were not ‘‘ foster-children ”’ within the meaning 
of s. 206 (3) of the Public Health Act, 1936. ‘‘ Nursing ”’ in 
s. 206 (1) was not limited to sick nursing, although it included it, 
and meant doing whatever was necessary to make the main- 
tenance effective. The defendants’ counter-claim therefore 
failed. Counter-claim dismissed. 

APPEARANCES: J. T. Molony and C. Michael Hughes (Barnes 
and Butler, for ]. W. Miller & Son, Poole) ; Charles Russell, Q.C., 
and E. S. Fay (Walters & Hart, for C. P. Brutton, Dorchester). 

Reported by Mrs. Irenz G. R. Mossgs, Barrister-at-Law] [2 W.L.R. 1068 


ESTATE DUTY ON PROPERTY RELEASED FROM 
SETTLEMENT: ACCOUNTABILITY 


In re Joynson’s Will Trusts; Gaddum v. Inland Revenue 
Commissioners and Others 


Danckwerts, J. 29th April, 1954 
Adjourned summons. 


By his will dated 7th May, 1908, a testator settled a legacy of 
£100,000 on his daughter B for life with a power of appointment 
among her children and remoter issue. He died on 12th June, 
1908. By a deed of appointment dated 1st December, 1947, B 
appointed £25,000 of the settled fund in favour of her elder son 
and his issue, and she declared by cl. 3 of the deed that she 
thereby released “‘ her life interest in the . . . sums of £20,000 
and 45,000.” These sums were resettled by two settlements 
dated 1st December, 1947. By her will dated 2nd March, 1948, 
B appointed the remainder of the trust fund to her daughter 
for life with remainders over. B died on 17th January, 1952. 
It was not disputed that estate duty was leviable on the property 
released in 1947 under s. 43 of the Finance Act, 1940, but the 
Inland Revenue Commissioners claimed that the trustees of the 
original trust fund were, by reason of s. 44 (1) of the Finance 
Act, 1950, liable to account for that duty out of the balance of 
the settled funds remaining in their hands, and that they had a 
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lien under subs. (4) of s. 44 on the property for that purpose ; 
the claim was without prejudice to the trustees’ right to recoup- 
ment out of the released property. The court was asked to 
determine whether the trustees were liable to account for the 
duty under s. 44, and, if they were so liable, to what property 
their liability attached, namely, whether on the sum of £25,000, 
on the investments which were handed over in 1947, or on the 
assets at the death of B representing the released property. 

DaNcKWERTS, J., said that it was obvious in this case—and 
it might be in many others—very great hardship might be 
imposed on the beneficiaries who were interested in the balance 
of the fund, which had not been the subject of an arrangement 
attracting duty under s. 43 of the Finance Act, 1940. It was 
said that a liability to recoupment was thrown on the persons 
who were interested under the arrangement of 1947, and it might 
be that in the present case effect could be given to that liability ; 
but one could conceive many cases where effect might not be 
given to such liability to recoupment. He came to the con- 
clusion, however, that for the purposes of subs. (4) “ the settle- 
ment ’”’ meant the settlement of the fund of £100,000 by the 
will of the testator, and consequently any part of that fund now 
remaining in the hands of the trustees of the will was property 
comprised in that settlement at the present time. It seemed 
to him that it was unavoidable in the present case to reach the 
conclusion that subs. (4) conferred on the trustees of the will a 
lien upon that part of the £100,000 which remained in their 
hands to meet duty under s. 43 of the Finance Act, 1940, for 
which they were accountable under subs. (1) of s. 44 of the Act 
of 1950, and the question of hardship was not relevant. With 
regard to the sum in respect of which estate duty was payable 
under s. 43, this case was different from Iveagh v. Inland Revenue 
Commissioners [1954] 2 W.L.R. 494; ante, p. 194, where particular 
investments had been appointed. What B did was to appoint 
two sums of £20,000 and {£5,000 respectively, and release her 
interest in those sums. Duty was therefore payable on £25,000, 
the amount of those two sums. Declarations accordingly. 


APPEARANCES: E. I. Goulding (jJoynson-Hicks & Co.) ; 
Geoffrey Cross, Q.C., and J. H. Stamp (Solicitor of Inland Revenue) ; 
R. O. Wilberforce, Q.C. (Walters & Hart); J. A. Gibson (Joynson- 
Hicks & Co.) ; G. H. Newsom (Joynson-Hicks & Co.). 

(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law) [2 W.L.R. 1061 


QUEEN’S BENCH DIVISION 
HIRE-PURCHASE : OPTION TO PURCHASE “ SUBJECT TO 
THE ENACTMENT OF THE NECESSARY LEGISLATION ”’: 

WHETHER HIRE-PURCHASE AGREEMENT 
R. v. R. W. Proffitt, Ltd. 
Jones, J., and a jury. 19th March, 1954 
Trial on indictment at assizes. 


In August, 1952, the defendant company hired a television set 
and aerial to a customer. Clause 11 of the agreement provided : 
‘‘ If the agreement should continue in force for the period of two 
years from the date hereof then the company shall afford the 
customer the three alternatives following (a) subject to the 
enactment of the necessary legislation, to purchase the above- 
mentioned television set and the said aerial for the sum of one 
shilling...” The company was charged with disposing of the 
set in pursuance of a hire-purchase agreement contrary to art. 1 of 
and Sched. II to the Hire-Purchase and Credit Sale Agreements 
(Control) Order, 1952. By s. 21 of the Hire-Purchase Act, 1938 : 
‘* Hire-purchase agreement’ means an agreement for the 
bailment of goods under which the bailee may buy the goods 
or under which the property in the goods will or may pass to the 
bailee ...”’ 

Jones, J., addressing the jury, said that the document before 
them did not comply with several of the requirements of the 
order. The defendants said that it did not comply because it 
was not a hire-purchase agreement; the prosecution that it was 
a hire-purchase agreement, and therefore ought to comply. 
It was, therefore, a pure question of law, and turned on the 
construction of cl. 11, and the effect of the words “‘ subject to the 
enactment of the necessary legislation.’’ ‘The prosecution could 
not say that it was an agreement under which the bailee might buy 
the goods, but they did say that it was an agreement under which 
the property in the goods would or might pass to the bailee. 
The proper conclusion was that, to make the agreement one of 
hire-purchase, the bailee should either have been given a right to 
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books of conveyancing precedents. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £..nrccccwnenone onnftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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So, too, is the Leicester Permanent Building Society 
which for a hundred years has provided a courteous 
personal service to the investor and house pur- 
chaser. Its assets exceed £31,000,000 and its 
reserves exceed £2,500,000. 


LEICESTER PERMANENT 
BUILDING SOCIETY 


Head Office: WELFORD HOUSE,’ LEICESTER. Telephone : 22264-5-6 
London Office: FITZHERBERT HOUSE, 49 PARK LANE, W.1 
Telephone : MAYfair 6021-2-3 
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buy the goods if he wanted to, or there should be such a provision 
that if the goods might pass to the bailee, they might do so only 
by virtue of some right which had been conferred on him by the 
agreement. No such right had been conferred, because that right 
would have been acquired only if new legislation were passed, and 
there was no certainty whether or when new legislation would be 
passed. The agreement accordingly did not satisfy the statutory 
definition, and the defendants were entitled to be acquitted. 
Verdict : not guilty. 

APPEARANCES: C. T. B. Leigh (Solicitor, Board of Trade) ; 
N. J. Laski, Q.C., and C. N. Glidewell (David Blank, Alexander 
and Co., Manchester). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [2 W.L.R. 1001 


FATAL ACCIDENT: DAMAGES: WIDOWER IN RECEIPT 
OF VOLUNTARY PAYMENT FROM DECEASED WIFE’S 
BENEFICIARIES 
Peacock v. Amusement Equipment Co., Ltd. 

Parker, J. 6th April, 1954 

Action. 

In 1940 the plaintiff married a widow with two children. 
Between 1940 and 1950 the family occupied a house bought by the 
plaintiff’s wife in her own name on mortgage and on which she 
had paid a deposit. During that time the plaintiff contributed 
most of his salary towards the upkeep of the home and the living 
expenses of himself, his wife and her two children. In 1950 the 
two children left home, the house was sold and a grocery business 
was bought with the proceeds, some £1,750. Thereafter, the 
plaintiff and his wife resided in living accommodation attached 
to the shop premises, and the plaintiff ceased to contribute towards 
his living expenses, which were met by the wife out of the profits 
of the business. In 1953, the plaintiff’s wife met with a fatal 
accident while a passenger on a miniature railway owned by the 
defendants. After her death the grocery business was sold by 
her son and daughter, who were the beneficiaries of her estate, and 
the plaintiff found accommodation elsewhere at a cost of £3 a 
week for board and lodging. After the sale of the business the 
deceased’s son and daughter voluntarily paid over to the plaintiff 
the sum of £575 representing one-third of the deceased’s estate. 
In a claim by the plaintiff against the defendants as a dependant 
under the Fatal Accidents Acts, 1846-1908, liability was admitted. 
At the trial the question arose whether or not the voluntary 
payment made to the plaintiff by his stepchildren should be 
taken into account in assessing damages. 

PARKER, J., said that, on the facts, the plaintiff had by his 
wife’s death lost {4 a week which had to be capitalised. Many 
factors had to be taken into consideration in assessing damages, 
including the question whether the £575 should be taken into 
account. In Baker v. Dalgleish Steam Shipping Co. [1922] 1 K.B. 
361, Scrutton, L.J., had said that the probability of voluntary 
contribution bestowed in consequence of the death might be used 
to reduce the claim by showing what loss the claimant had in fact 
sustained ; and it was here said that the probability had become 
a certainty by reason of the payment. On the other hand, in 
Redpath v. Belfast and County Down Railway [1947] N.I. 168, 
a very persuasive authority, it was held that a dependant of a 
person killed in a railway accident was not required to answer an 
interrogatory inquiring how much the plaintiff had received, 
long after the event, out of a charitable fund subscribed by the 
public for the benefit of the dependants of the victims, as the 
possibility of the formation of such a fund was too remote to be 
taken into account. But each case must depend on its own facts ; 
and without venturing to differ from the decision in Redpath’s 
case, supra, in the present case, as the result of the wife’s death, 
the stepchildren had given to the plaintiff part of her estate. 
That could not be too remote to enter into the calculation of 
damages, which would be assessed at £1,250. Judgment for the 
plaintiff. 

APPEARANCES : P. O’Connor (R. I, Lewis & Co.) ; 
(William Easton & Sons). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


M. McGougan 
[1 W.L.R. 803 


SHIPPING: CONTRACT OF CARRIAGE: DAMAGE TO 
GOODS DURING LOADING: LIABILITY 
Pyrene Co., Ltd. v. Scindia Navigation Co., Ltd. 
Devlin, J. 14th April, 1954 
Action. 


Sellers delivered a fire tender sold under a contract of sale f.o.b. 
London alongside a ship nominated by the buyers. While the 
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tender was being lifted on to the vessel by the ship’s tackle and 
before it was across the rail it was dropped and damaged. 
Under the contract of sale the property had not then passed. 
All arrangements for the carriage of the goods had been made by 
the buyers. A bill of lading in respect of the tender had been 
drawn up but was not issued. The sellers sued the shipowners 
in tort for £966, the cost of repairing the tender. The shipowners 
admitted liability but claimed that the amount was limited by 
art. 4, r. 5, of the Hague Rules. The sellers contended (1) that, 
as the tender had not crossed the ship’s rail, it was never loaded 
on to the ship and therefore, since the accident occurred outside 
the period specified in art. 1 (e), the rules did not apply ; (2) that 
the rules were not incorporated in the contract of carriage because 
no bill of lading had been issued ; and (3) that even if the rules 
could be applied to the operation of loading at the time of the 
accident, they had no application as between themselves and the 
shipowners because they were not a party to the contract of 
affreightment. By s. 1 of the Carriage of Goods by Sea Act, 
1924, the Hague Rules “ shall have effect in relation to and in 
connection with the carriage of goods by sea...” By the 
Schedule to the Act, art. 1 (b), ‘ ‘ contract of carriage’ applies 
only to contracts of carriage covered by a bill of lading . . . in so 
far as such document relates to the carriage of goods by sea.. .” 
(e) ‘‘ ‘ carriage of goods ’ covers the period from the time when the 
goods are loaded on to the time when they are discharged from 
the ship.’’ By art. 2, . under every contract of carriage of 
goods by sea the carrier, in relation to the loading . . . and discharge 
of such goods, shall be . . . entitled to the rights and immunities 
hereinafter set forth.”” By art. 4 (5), “‘ Neither the carrier nor the 
ship shall... be... liable for any loss or damage to or in connection 
with goods in an amount exceeding ”’ [£200). 

DEVLIN, J., said that the rights and liabilities under the rules 
did not attach to a period of time but to a contract or part of a 
contract. Even if ‘‘ carriage of goods by sea”’ were given by 
definition the most restricted meaning possible, for example, the 
period of the voyage, the whole operation of loading, whichever 
side of the ship’s rail, would still relate to the carriage on the 
voyage and so be within the “‘ contract of carriage.”” No special 
significance need be given to the phrase “‘ loaded on ’’ in art. 1 (e) ; 
it was not intended to specify a precise moment of time, and 
did no more than define the first of the operations in the series 
which constituted the carriage of goods by sea. In the absence 
of a presumption that the framers of the rules thought in terms 
of a divided operation the natural meaning of “‘ loading ”’ covered 
the whole operation and was not confined to that stage of loading 
occurring after the goods had crossed the ship’s rail. On that 
view the whole contract of carriage was subject to the rules. 
As to the second point, whenever a contract of carriage was 
concluded and it was contemplated that a bill of lading would in 
due course be issued in respect of it, the contract was from its 
creation “ covered ’”’ by a bill of lading and therefore from its 
inception a contract of carriage within the meaning of the rules 
and one to which they applied. As to the third point, the 
inference was irresistible that it was the intention of all three 
parties that the seller should participate in the contract of 
affreightment so far as it affected him, and he took those benefits 
which appertained to his interest therein subject to whatever 
qualifications the contract imposed. The plaintiffs were bound 
by the Hague Rules as embodied in the contract of carriage and, 
accordingly, could recover no more than £200. Judgment for 
the plaintiffs. 

APPEARANCES : 
(Hair & Co.); A. A. 
Fenwick & Willan). 

[Reported by Miss J. F. Lams, Barrister-at-Law] 


John Megaw, Q.C., and R. A. MacCrindle 
Mocatta, Q.C., and Michael Kerr (Holman, 


[2 W.L.R. 1005 


SEARCH WARRANT: WHETHER LAWFULLY 
EXECUTED ON SUNDAY 
Magee v. Morris 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 
Case stated by Birkenhead justices. 


By s. 6 of the Sunday Observance Act, 1677: “‘ .. . no person 

. upon the Lord’s day shall serve or execute... any. . 
warrant...” By s. 102 (3) of the Magistrates’ Courts Act, 
1952: ‘‘ The issue or execution of any warrant under this Act . 
or of a search warrant, shall be effectual on Sunday as on any other 
day.”’ By s. 152 (1) of the Licensing Act, 1953, a justice, if 
there is reasonable ground for believing that liquor is being 
unlawfully sold “‘ may issue a search warrant... to a constable 
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authorising him at any time or times .. . to enter that place... 
and search the place for intoxicating liquor...’’ A justice of the 
peace issued a warrant under s. 152 of the Licensing Act, 1953, 
authorising the police to search the premises of the Hamilton 
Social Club, Birkenhead, it being alleged that the club was being 
managed in a manner which would constitute a ground for 
striking it off the club register under s. 144 (1) of the Act. ‘The 
warrant was duly executed on a Sunday, and as a result certain 
informations were laid against the appellant and other persons 
attending the club for various offences against the Act. When 
the justices were about to hear the informations, counsel for the 
appellant submitted a preliminary point that the proceedings 
were bad in that the police had no authority to execute the 
search warrant on a Sunday, having regard to s. 6 of the Sunday 
Observance Act, 1677. It was contended by the respondent 
that s. 152 of the Licensing Act, 1953, authorised the police to 
execute such a warrant on a Sunday. The justices were of the 
opinion that, having regard to s. 102 (3) of the Magistrates’ 
Courts Act, 1952, and s. 152 of the Licensing Act, 1953, the police 
had authority to execute the warrant on a Sunday. They 
adjourned the hearing of the informations and stated a case 
for the opinion of the court whether the police were acting 
lawfully and whether they could hear and determine the 
informations laid as a result of the execution of the search warrant. 
LorD GobpbDARD, C.J., said that if the police could not execute 
search warrants on Sunday it would be a charter to publicans 
and other sinners to commit every conceivable sort of offence on 
a Sunday, and there would be no means of proving it. It was 
clear that a search warrant could be executed on a Sunday, 
because whatever might have been the interpretation of the 
Act of 1677, the Acts of 1952 and 1953 clearly authorised such 
execution. There was nothing in the Act of 1952 to limit the 
class of warrant to which it applied. 
HILBERY and Donovan, JJ., agreed. 
APPEARANCES: C. J. Cunningham (I*ield, Roscoe & Co., tor 
Berkson & Berkson, Birkenhead); P. Wrightson (Sharpe, 
Pritchard & Co., for N. B. Jennings, Salford). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


Appeal dismissed. 


[1 W.L.R. 806 


-RACTICE DIRECTION: CASE STATED 
Lord Goddard, C.J., Hilbery and Donovan, J J. 
5th May, 1954 

At the opening of an appeal from justices by case stated 
(Turiey v. Webber) Lord Goddard, C.J., made the announcement 
that special cases for the use of the court were to be prepared on 
foolscap and not on brief, as this was more convenient for the 
court. He hoped that in future this would be done. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 808 
ROAD TRAFFIC: VEHICLE USED ON ROAD IN 
DANGEROUS CONDITION : NEGLIGENT REPAIR: 
LIABILITY 
Shave v. Rosner 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 

Case stated by County of London justices. 

A motor van was left by the owner at a garage to have the 
brakes reshoed. Having carried out the work, the mechanics 
replaced the wheels but failed to tighten sufficiently the hub 
nuts on one of the wheels and in consequence, after the garage 
proprietor had delivered the van to the owner, and when the 
owner was driving it on a public road, that wheel came off and 
injured a person on the pavement. The garage proprietor was 
charged with unlawfully causing the van to be used on the road 
in a dangerous condition contrary to regs. 72 (1) and 101 of 
the Motor Vehicles (Construction and Use) Regulations, 1951. 
The justices dismissed the information and the prosecutor 
appealed. By reg. 72 (1): ‘‘ Every motor vehicle . . . shall at 
all times be in such condition . . . that no danger is caused. . . 
to any person... on a road.’ By reg. 101 any person who 
“uses or causes er permits to be used on any road a motor 
vehicle . . . in contravention of . . . the preceding regulations ” 
commits an offence. 

Lorp Gopparp, C.J., said that although it was the negligence 
of the proprietor’s servant which caused the accident, and the 
proprietor had delivered the car to the owner in a dangerous 
condition in which condition the owner had unwittingly used 
it on the road, and there might therefore be civil liability, the 
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defendant had not caused the vehicle to be used on a road in a 
dangerous condition within the meaning of reg. 101. Where 
the expressions “‘ causes or permits’ were found in contrast o1 
juxtaposition “‘ permits’’ meant giving leave and licence to 
somebody to use the car and “ causes’”’ involved some person 
who had authority to do so ordering or directing someone else 
to use it. From the point of view of the criminal law the 
regulation was not wide enough to catch the case. 


HILBERY and Donovan, JJ., agreed. Appeal dismissed. 


APPEARANCES : Paul Wrightson (Solicitor, Metropolitan Polte 
Guy Aldous and D. Vowden (Sandford, Mervyn Taylor & Co.). 


{Reported by Miss J. Ff. Lams, Barrister-at-Law] {2 W.L.R. 1057 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVORCE: REHEARING: JURISDICTION OF 
DIVISIONAL COURT 
Skull v. Skull 


Lord Merriman, P., and Sachs, J. 4th Mareh, 1954 


Motion for rehearing. 

The parties were married in October, 1945. In September, 
1946, the husband left the matrimonial home and cohabitation 
was never resumed. On 18th December, 1946, the wife was 
granted an order for maintenance at #1 a week by justices on the 
ground of desertion, the husband admitting the charge at the 
hearing of the summons. The husband paid the sum ordered 
regularly. In June, 1953, the husband filed a petition for divorce 
on the grounds of cruelty and (constructive) desertion, and asked 
the court to exercise its discretion in his favour. The wife 
acknowledged the receipt of the petition, but did not complete the 
form of appearance. She applied, however, for legal aid ; but 
although she was offered a certificate she did not accept it owing 
(she said) to a decrease in her means and a consequent inability to 
afford the contribution. A notice was sent to the wife dated 
9th November, 1953, informing her of the date of the hearing on 
17th November, 1953. Instead of seeking professional assistance, 
she went to a person described in her affidavit supporting this 
application as an who drafted a document which 
was called ‘‘ Particulars of Defence,’’? and in which the relevant 
sentences were: ‘I deny that I have deserted the petitioner 
The facts are that he deserted me.’’ The document was received 
by the husband’s solicitor on 16th November, 1953; but. the 
wife was told by the “ assessor’”’ that it would be better for 
her not to attend the hearing. The case came before a special 
commissioner, and attention was called to the fact that a 
document had been received. Objection was, however, taken on 
behalf of the husband to the commissioner looking at. tli 
“ Particulars of Defence.’’ The commissioner had the wife’s naine 
called, and there was no reply. After heafing the evidence he 
granted a decree on the ground of desertion in the exercise of his 
discretion, saying of the charge of cruelty that he did not see how 
cruelty could possibly be established on the evidence. ‘The wife 
applied under r. 36 (1) of the Matrimonial Causes Kules, 1950, 
for a rehearing. . 

Lord MERRIMAN, P., said that the point which had been 
troubling him throughout the case was one which had been left 
undecided by the Court of Appeal in Prince v. Prince 1951 
P. 71: What was the situation in regard to the allegation o1 
non-allegation of “ error’’ within the meaning of r. 36 (1), if a 
true conclusion about what happened at the trial was that an 
inference had been drawn from undisputed evidence which was 
not justifiable on the materials before the court ? His lordship 
referred to the evidence dealing with the finding of the justices 
that the husband had himself been the deserter, and said that the 
trial of the undefended suit had been highly unsatisfactory ; 
and considered also the finding of constructive desertion upon 
evidence similar to that pleaded as cruelty, referring to Pike v. 
Pike {1954} P. 81n, and to the absence of evidence dealing 
with the question of the husband’s adultery and its relation to 
the allegation of desertion. It had been rightly conceded on 
behalf of the wife that, if an unjustifiable inference had been 
drawn from undisputed evidence on the material before the 
court, it was difficult to resist the conclusion that that was 
an error of the court ; but reliance had been placed upon passages 
in Prince v. Prince, supra. In that case, the view had been 
expressed at p. 85 that the intention of r. 36 (1) was “ to give or 
preserve to a Divisional Court, because of the peculiar public 
concern in matrimonial matters, the right to order a new trial, 


“ assessor,”’ 


, 
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or a rehearing in cases in which the parties themselves would not, 
in the ordinary course, be entitled to go to the Court of Appeal.” 
What mattered was whether, ‘‘ in the ordinary course,’’ this case 
was one in which the wife could go to the Court of Appeal, and 
about that there was only one answer: she could not do so because 
of her failure to enter an appearance or to take other steps to 
put herself right. This was therefore a case where the Divisional 
Court had power to order a rehearing, and the motion would 
succeed. 
rehearing order. 
Co): C. L. Whit 


Decree set aside : 
(L:dward ail ce 


Sacus, J., concurred. 


APPEARANCES: W. Wee 
(Jordan & Lavington). 
(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [2 W.L.R. 1049 


COURT OF CRIMINAL APPEAL 
CRIMINAL LAW: MURDER: PROVOCATION : 
DRUNKENNESS 
R. v. McCarthy 
Lord Goddard, C.J., Hallett and Pearson, J J. 
3rd May, 195+ 
Appeal against conviction. 


The appellant was charged with murdering a man by knocking 
him down and beating his head on a rough and stony road, 
fracturing his skull in several places. At his trial, the appellant 
alleged in his defence that the deceased assaulted him and invited 
him to commit a homosexual offence, and that he was the worse 
for drink when he attacked the deceased. The judge directed 
the jury that, in considering the question of provocation, they 
were not entitled to take into account the fact that the accused 
was the worse for drink (if they found that he was) and con- 
sequently might be more excitable and liable to lose his self- 
control if provoked, and that, whether the accused was the worse 
for drink or not, the test to be applied was whether a reasonable 
person, in consequence of the provocation received, could be 
driven through transport of passion and loss of self-control to the 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 13th May : 
Niall Macpherson Indemnity. 
Swinton and Worsley Burial Board. 
Telegraph. 
HOUSE OF 


PROGRESS OI 


LORDS 
BILts 
Read First Time : 
Law Reform (Limitation of Actions, &c.) Bill [H.C.] 
11th May. 
Pool Betting Bill [H.C.] 11th May. 
Slaughter of Animals (Amendment) Bill [H.C.] (11th May. 
Read Second Time : 
Agriculture (Miscellaneous Provisions) Bill [H.C.] 
[13th May. 
Atomic Energy Authority Bill [H.C.] 11th May. 
Coroners Bill [H.C.] [11th May. 
London County Council (Holland House) Amendment Bill 
[H.L. [11th May. 


Read Third Time : 


Protection of Birds Bill [H.C.] [13th May. 


HOUSE OF 


A. PROGRESS OI 


COMMONS 
BILLs 
Read First Time : 
Bradford Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.] [14th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Bradford Corporation 
Act, 1910, relating to Bradford Corporation trolley vehicles. 
Pier and Harbour Provisional Order (Brighton) Bill [H.C. 
14th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Brighton. 
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degree and method and continuance of violence which produced 
the death. The appellant was convicted. He appealed against 
conviction, on the ground of misdirection as to the law of 
provocation and its application to the appellant’s defence. 

Lorb GoppDARD, C.J., said that in Directoy of Public Prosecutions 
v. Beard {1920} A.C. 479 it had been said that the appropriate 
question was whether the prisoner was so intoxicated as to be 
entirely incapable of forming a murderous intent, and approval was 
given to the words of Brett, J., in 2. v. Stopford (1870), 11 Cox C.C, 
643: “ If he was merely so drunk as to put himself in a passion, 
drunkenness would be no excuse.”” In Mancini v. Director of 
Public Prosecutions {1942} A.C.1 it had been said that, in con- 
sidering what provocation would reduce murder to manslaughter, 
the test was the effect of the provocation on a reasonable man, and 
an excitable or pugnacious person was not entitled to rely on a 
degree of provocation which would not have provoked an ordinary 
person ; the mode of resentment must bear a reasonable relation- 
ship to the provocation. In Holmes v. Director of Publi 
Prosecutions |1946) A.C. 588 it was said that it was for the judge 
to rule whether there was evidence to show that the provocation 
was sufficient to lead a reasonable person to do what the accused 
had done ; if so, it was for the jury to consider whether in fact 
the provocation was sufficient. The court could see no distinction 
between a person who was by temperament unusually excitable or 
pugnacious, and one who was temporarily made so by intoxication 
It was one thing to fell a man with a blow of the fist, so that he 
fell and fractured his skull; it was quite another to continue to 
rain blows on the victim, or to beat his head on the ground. In 
view of the decisions of the House of Lords, it was now settled 
that unless a man was so intoxicated that he was incapable of 
forming the intent charged, drunkenness which led a man to 
attack another in a way which no reasonable sober man would do 
was not an excuse reducing a charge of murder to manslaughter. 
The direction of the judge had been right. Appeal dismissed. 

APPEARANCES : Llwyn Jones, Q.C., and A. T. Davies (Registrar, 
Court of Criminal Appeal); H. E. Davies, Q.C., and C. Prosser 
(Director of Public Prosecutions). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law 


THE WEEK 


Pier and Harbour Provisional Order (Cowes) Bill 


(2 W.L.R. 1044 


aC.) 
(14th May. 
To contirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Cowes. 
Pier and Harbour Provisional Order (Llanelly) Bill [ H.C. 
(14th May. 
fo confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harboui 
Act, 1861, relating to Llanelly. 
Pier and Harbour Provisional Order (Newport (Isle of Wight 
Bill [H1.C.} [14th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Newport (Isle of Wight). 
Pier and Harbour Provisional Order (Salcombe) Bill (H.C.| 
(14th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Salcombe. 
Pier and Harbour Provisional Order (Whitehaven) Bill | H.< 
[14th May. 
To confirm a Provisional Order made by the Minister of 
‘Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Whitehaven. 
Rutherglen Burgh Order Confirmation Bill | H.C.] 
[12th May. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Rutherglen Burgh 
Wolverhampton Corporation (Trolley Vehicles) Provisional 
Order Bill [H.C. 14th May. 
To confirm a Provisional Order made by the Minister ot 
Transport and Civil Aviation under the Wolverhampton 
Corporation Act, 1925, relating to Wolverhampton Corporation 
trolley vehicles. 
Read Second Time : 
Town and Country Planning (Scotland) Bill [H.C.] 
{12th May. 











Ree 
Cor 


Pro 
(W: 


Pro 


Pro 


In | 


elaj 
for 
pri 
dis’ 
in 
int 
cer 
on 
the 
bus 
the 
ver 


me 
sin 
pre 
yee 


dey 


1 
DO! 


we 


wil 
we 
bu 
OU: 
inc 
dif 
liti 
sh 
th 


otl 
be 


mi 
ha 
lik 


les 
th 


mi 
be 
th 
th 
di 
es 
bu 
O1 





ced 
nst 
of 


NS 
ate 
be 


vas 








May 22, 1954 


Read Third Time :— 

Dundee Corporation (Water Transport Finance, &c.) Order 
Confirmation Bill [H.C. {12th May. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Dundee Corporation 
(Water Transport Finance, &c.). 

Forth Road Bridge Order Confirmation Bill [H.C.} [12th May. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to the Forth Road Bridge. 

Glasgow Corporation Order Confirmation Bill [H.C.] 

[12th May. 

To confirm a Provisional Order under the Private Legislation 

Procedure (Scotland) Act, 1936, relating to Glasgow Corporation. 


In Committee :— 


Electricity Reorganisation (Scotland) Bill [H.C.] 

{12th May. 
B. QUESTIONS 
HicH Court LeGar Costs (TAXING DELAys) 

The ATTORNEY-GENERAL said that the average time which 
elapsed between lodging a bill of costs and the appointment 
for a master’s taxation was three and a half months, and for a 
principal clerk’s taxation, two and a quarter months. No 
distinction was made in the practice of giving appointments 
in Queen’s Bench and Chancery Division cases. The average 
interval between a taxation and the issue of the master’s 
certificate was about six weeks: this period depended largely 
on the time taken by solicitors to lodge the completed bills in 
the Taxing Office. These delays had been caused by increased 
business in the Supreme Court and the Lord Chancellor had 
therefore recently increased the complement of the Taxing Office 
very substantially. [10th May. 


RoyAL COMMISSION ON MARRIAGE AND DiIvoRCE (REPORT) 

The ATTORNEY-GENERAL Said that there had been thirty-seven 
meetings of the Royal Commission on Marriage and Divorce 
since the last public hearing of evidence. It was hoped that the 


preparation of the report would be completed by the end of this 
year. [10th May. 
LEGAL AID AND ADVICE ACT 

The ATTORNEY-GENERAL said that the representations of a 
deputation from the Standing Committee on Legal Aid and other 
bodies, urging that the remainder of the Legal Aid and Advice 
Act should be brought into operation without further delay, 
were still under consideration. {10th May. 


Court CasrEs (DELAY) 

The ATTORNEY-GENERAL said he was aware that litigants, 
witnesses and jurors were often kept waiting before their cases 
were called. Every effort was being made to reduce the delay, 
but some waiting was inevitable if the courts were to sit continu- 
ously. As a number of Royal Commissions and Committees, 
including the Evershed Committee, had pointed out, this was a 
difficult problem and there was no easy solution to it whilst 
litigious business remained as heavy as it was at present and the 
shortage of court accommodation persisted. He would consult 
the Lord Chancellor about the matter. [10th May. 


House PurcHASE (LEGAL Costs) 

Mr. J. Harrison asked whether, in view of heavy legal and 
other costs involved when purchasing land or houses, steps would 
be taken to reduce the burden of professional charges on such 
transactions. Was the Minister aware that, these charges being 
made on a percentage basis and prices of land and of building 
having gone up three and four times, these professional charges had 
likewise increased and were out of all relation to other charges ? 
Was he convinced that when the purchase price was high the 
legal work involved was proportionately greater so as to justify 
the higher legal charges ? 

Mr. MAcMILLAN said the Government was doing its very best 
to get these charges reduced, but the charges were related not 
merely to the cost, but also to the amount of work which had to 
be done with regard to a number of points, such as, for instance, 
the question of title. The work varied, depending on whether 
the land was registered or not, whether the search for title was 
difficult or not, whether the property was bought from a council 
estate, and so on. He was trying hard to get these reductions, 
but one could not have a flat rate because of these great variations. 
One had to try to get an average as the basis. [11th May. 
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HovusE PuRCHASE (IMPROVED FACILITIES) 

Mr. Beswick asked what steps were to be taken, by financial 
guarantee or otherwise, to make it possible for local authorities 
to make advances of up to 95 per cent. for home purchase under 
similar terms to those recently agreed with the building societies. 
Was it not invidious that these authorities should be asked to 
guarantee a proportion of the advances made by building 
societies whilst they themselves were not allowed to advance to 
the same extent ? 

Mr. MAcMILLAN said such a proposal would involve legislation 
and he preferred first to try the arrangements announced last 
week. {11th May. 


Jury SERVICE (Loss oF EARNINGS) 

Sir HuGuH Lucas-Tooru said that the compensation for loss 
of earnings payable to jurors was limited by s. 1 (1) of the Juries 
Act, 1949, to a maximum of 20s. per day. The Juries Bill at 
present before Parliament proposed to remove this statutory 
limit and to leave it to the discretion of the Home Secretary, 
with the consent of the Treasury, to prescribe the rates of 
compensation by Statutory Instrument. [13th May. 


STATUTORY INSTRUMENTS 


Agriculture (Provision of Goods) (Scotland) Regulations, 1954. 
(S.I. 1954 No. 605 (S.61).) 


County of Inverness (Allt Bo-loin, Roybridge) Water Order, 

1954. (S.I. 1954 No. 589 (S.59).) 5d. 
Hairdressing Undertakings Wages Council 

Wages Regulation (Amendment) Order, 

No. 571.) 5d. 

Hill Farming (Registration of Conditions) Rules, 1954. (5.1. 

1954 No. 601.) 

These rules, which come into operation on 26th May, provide 
for the registration in Pt. IV of the local land charges register 
of conditions applied to cottages by regulations made by the 
Minister of Agriculture under s. 10 of the Hill Farming Act, 1946, 
as amended by the Hill Farming Act, 1954. 


(Great Britain) 
1954. (S.I. 1954 


(Calculation of 


Local Government (Grants and Payments) 
Population) (Scotland) Regulations, 1954. (S.1. 1954 No. 566 
(S.57).) 


Local Government (Payment of Grants, etc.) (Scotland) Amend- 
ment Regulations, 1954.. (S.I. 1954 No. 567 (S.58).) 

London Traffic (Fenny Slade Hill, Potters Bar) Regulations, 1954. 
(S.I. 1954 No. 577.) 

London Traffic (Prescribed Routes) (No. 8) Regulations, 1954. 
(S.I. 1954 No. 576.) e 


Marriages Validity (All Saints Church, Rickling) Order, 1954. 
(S.I. 1954 No. 581.) 

National Health Service (Travelling Allowances, etc.) Amend 
ment Regulations, 1954. (S.I. 1954 No. 592.) 


Amendment LKegulations, 


National Insurance (Classification) 
1954. (S.I. 1954 No. 585.) 

Nurses (Area Nurse-Training Committees) Amendment Order, 
1954. (S.I. 1954 No. 593.) 

Owners’ Risk Standard Charges Modification (No. 2) Order, 
1954. (S.I. 1954 No. 596.) 

Paper Bag Wages Council (Great Britain) Wages Regulation 
Order, 1954. (S.I. 1954 No. 598.) 6d. 

Perth County Council (Kirkton of Lethendy) Water Order, 1954. 
(S.I. 1954 No. 590 (S.60).) 5d. 

Post Office (Execution of Documents) Warrant, 1954. (5.1. 
1954 No. 574.) 8d. 

Retention of Cables, Main and Pipes under and over Highways 
(Aberdeenshire) (No. 1) Order, 1954. (S.I. 1954 No. 588.) 5d. 


Selby (Repeal of Local Enactments) Order, 1954. (S.I. 1954 


No. 580.) 

Draft Special Educational Treatment (Scotland) Regulations, 
1954. 

Stopping up of Highways (London) (No. 19) Order, 
(S.I. 1954 No. 587.) 


1954. 
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Stopping up of Highways (London) (No. 20) Order, 1954. 
(S.I. 1954 No. 603.) 

Stopping up of Highways (London) (No. 21) Order, 1954. 


(S.I. 1954 No. 575.) 
Stopping up of Highways (Plymouth) (No. 1) Order, 1954. 
(S.I. 1954 No. 602.) 


POINTS IN 


Estate Agent—CovENANTt Nor TO CArRkY ON BUSINESS— 
ADVERTISING IN NEWSPAPER CIRCULATING IN PROHIBITED AREA 

Q. On the retirement in 1951 of a partner in a firm of estate 
agents and surveyors, the retiring partner covenanted with the 
two continuing partners that he would not for a period of five 
years from the date of retirement either alone or in partnership 
with any other person or persons and whether on his own account 
or as agent for or on behalf of any other person or persons or as 
a director or servant of any company or otherwise whatsoever 
carry on or engage or be concerned directly or indirectly in the 
business of an auctioneer, valuer, estate agent and surveyor, 
either at X or Y (the two towns where business was carried on) 
or within a radius of ten miles therefrom respectively. The 
partner who retired is now a partner in a firm of estate agents 
and surveyors at a place outside a radius of ten miles from the 
two towns concerned, but his firm is regularly advertising 
properties within the radius for sale in a newspaper published 
and circulating in one of the two towns concerned. On one 
occasion at least the partner who retired called upon a house- 
holder in one of the two towns concerned with a view to his 
house being placed upon the books of the firm of the partner who 
retired. The continuing partners have consulted us as to their 
rights. Can the actions of the retired partner be rightfully 
regarded as a breach of covenant ? 

A. Soliciting business from within the prohibited area is 
clearly within the spirit of the restriction, particularly if, in the 
case of an estate agent, the property in question is also within 
the area. On the other hand, some covenants in similar deeds 
specifically restrain the acceptance of orders or instructions 
from within the agreed radius. If this deed did not, it might 
be argued that its scope was thereby shown to be narrower, 
and even that all it prohibited was setting up an office inside 
the area. We think, however, that the very nature of an estate 
agent's business is of some help to the enquirer’s clients. Agents 
nowadays represent, almost exclusively, vendors and potential 
vendors, but potential purchasers constitute their market. 
‘“ Engaging in’’ the business of estate agent includes, we think, 
many activities performed outside the agent’s office premises, 
and we should have thought it covered the use of press advertising 
of details of houses in the hands of the agent, so that the retired 
partner could not lawfully advertise in a paper circulating in 
the prohibited area. The mere fact that a property which is 
for sale is situated in the prohibited area would not, we incline 
to think, mean that the former partner could not act in its sale, 
unless he or his representative were to show people over the 
property or put up a board at the premises or otherwise do some 
act within the area with regard to it. The covenant obviously 
meant to exclude him altogether from acting as agent but on its 
wording it does not appear to have done so. 


IN ORDER TO CLAIM 
-PROPRIETY 


Pensions—GirtT OF ASSETS TO CHILDREN 
OLD-AGE PENSION—LEGALITY 

Q. A man and wife over seventy who have not contributed to 
old-age pension each own real and/or personal estate. Instead 
of continuing to use capital they feel justified in making over 
either the whole or parts of their estates to children. (1) Is 
there any impropriety in a solicitor who knows their motive 


| Questions, which can only be accepted from practising | 
| solicitors who are subscribers either directly or through a 

| newsagent, should be addressed to the ‘‘ Points in Practice” 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 

| London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the | 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (Plymouth) (No. 2) Order, 1954. 


(S.I. 1954 No. 568.) 

Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. } 


PRACTICE 


preparing the necessary deeds and documents? (2) Do the 
parties incur any liability in so doing when they claim pension ? 
(3) Are they under any obligation to disclose their former assets 
when claiming ? 

A. (1) If the suggested scheme is legal and effective, there can 
be no impropriety in a solicitor assisting in it; if it is wrong 
(legally speaking) for the client, it is equally wrong for a solicitor 
to have anything to do with it, knowing the facts. (2) We think 
that, provided there is no question of retaining control over the 
assets while pretending to have parted with them, there is no 
objection to the couple dealing as they wish with their property 
They cannot, of course, guarantee the perpetual continuance of 
the present pension arrangements. (3) We doubt it. It would 
be a matter of past history. But the suggested course of action 
cannot depend on secrecy for its legality or success. On the 
contrary, any allegation that might hereafter otherwise be made 
of bad faith or guilty intention would be silenced before it was 
uttered if the parties now approached the pensions authorities 
and put the whole problem to them. If the law is such as to 
permit the course of action which is proposed, the authorities 
can but say so; if there is to be any objection to it, it is from 
that quarter that it may be expected to emanate. 


Will 
ANOTHER SHARE TO TENANTS IN COMMON 


GIFT OF SHARE OF RESIDUE TO JOINT TENANTS AND OF 
LApsE—CLAss GIFT 

Q. A testatrix by her will dated in November, 1943, and 
proved in March, 1952, amongst other things gave and bequeathed 


unto her brothers and sisters AT; EC; TSW; AJ; 
and her sisters-in-law BW; A W; one-half of the money left 
at her decease and the other half to be divided equally 


between her nephews and nieces R WT; Arnold T.; Agnes T , 
Arthur TDD; LW; NG; OW; BJ; EW]; BB I. 
The testatrix’s brothers and sisters AT, EC and TSW 
predeceased the testatrix, and of her nephews and nieces R W T 
and Arnold T predeceased the testatrix. We are of the opinion 
that the one-half of the testatrix’s residuary estate given to her 
brothers and sisters is now divisible amongst the surviving 
brothers and sisters and that the children of the deceased 
brothers and sisters do not take their deceased parents’ shares ; 
and that the other half of the residuary estate is now divisible 
between the surviving nephews and nieces in equal shares and 
that the children of'the deceased nephews and nieces do not take 
their deceased parents’ shares. 

A. We think it can be assumed that by the use of the 
expression ‘‘ the money ”’ the testatrix intended to dispose of 
her residuary estate, especially if that estate consisted entirely 
of personalty: Perrin v. Morgan (1943) A.C. 399. It will, 
however, be observed that the gift to the brothers and sisters 
is to joint tenants (there being no words of severance) whereas 
the gift to the nephews and nieces is to tenants in common. 50 
far as concerns the gift to brothers and sisters, the half bequeathed 
to them will clearly pass to the survivors, by reason of the right 
of accruer on survivorship, and children of the deceased brothers 
and sisters will not represent their parents. The case of the 
nephews and nieces is more difficult. By reason of the tenancy 
in common, the shares of R W T and Arnold T will lapse unless 
the gift can be construed as a class gift: Boulcott v. Boulcott 
(1853), 2 Drew. 25; Shaw v. McMahon (1843), 4 Dr. & War. 
431; Kingsbury v. Walter [1901] A.C. 187. Whether the gift 
to the nephews and nieces is a class gift is a question of con- 
struction upon which it is not easy to express an opinion. If, 
however, all the testatrix’s nephews and nieces are named in the 
will we would say that it was a class gift followed by a list of 
members of the class, whereas if the testatrix had omitted one 
or more of her nephews and nieces we would have considered the 
gift as one to the named nephews and nieces and not as a gift 
to aclass. If it is a class gift, the surviving nephews and nieces 
will take the lapsed shares equally between them; if not the 
lapsed shares will pass as on an intestacy: Page v. Page (1725), 
2 P. Wms. 489. 
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THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 


ANNUAL REPORT 


The sixty-fifth annual general meeting of the Society was held 
at Oyez House, Norwich Street, Fetter Lane, on Tuesday, 
18th May, Mr. H. Wentworth Pritchard in the chair, in the 
absence through illness of Mr. Kenneth D. Cole. 


The chairman’s statement circulated with the report and 
accounts said :— 


“The report which I have to submit to you is, I think, not 
unsatisfactory. Prices during the year were somewhat 
lower than in 1952, and the small increase in the value of 
our sales represents a larger increase in volume. The level 
of legal work was well maintained throughout the year and 
we had a particularly active last quarter. The increased 
capacity of our new London Works was fully employed and 
all departments there were working under some pressure for 
the second half of the year. 


Profit: The Gross Profit is higher, mainly as a result of a 
larger proportion of our sales being made up of goods of our 
own manufacture and of services provided by our own staff. 
Half the increase in Departmental Expenses is due to the 
higher overheads of the new London Works being included 
for a full year. There was also a heavier charge for deprecia- 
tion. The Trading Profit shows an increase of £23,589 and 
the Net Profit is higher by £28,558. 


Taxation : Unfortunately the amount we have to provide 
for Income Tax and Profits Tax is so much higher as to absorb 
over 80 per cent. of the increase in profit for the year. There is, 
however, this year no occasion to add any further sum to the 
Taxation Equalisation Reserve, whereas last year we had to 
provide £7,500, representing the net benefit which we received 
in that year from Initial Allowances. 


Dividend : Having regard to the improved results and the 
satisfactory level of activity so far this year, the Directors 
feel justified in recommending a final dividend of 11 per cent., 
making 15 per cent. for the year. They also recommend a 
transfer of £10,000 to the General Reserve. The amount 
carried forward is increased by £2,678. 


Freehold Premises: Further payments have been made 
during the year in connection with the Fetter Lane building 
contract and a small amount still remains to be paid in respect 
of some outstanding items. An amount equivalent to the 
Sinking Fund Premiums paid in 1952 and 1953 in respect of 
the secured loan has been applied in writing down the book 
value of the premises. 


Replacement of Machinery : As a result of the policy adopted 
since the war of modernising the printing plant in our Works 
in London and the Provinces, the Machinery, Plant and Type 
we now have has been largely bought at post-war prices. 
While further replacements and additions will continue to be 
made, the scale of these during the next five years is likely to 
be substantially lower than in recent years. 


Sale of Forms: The number of Law Forms and Precedents 
printed by us has steadily increased in recent years, and in 1953 
reached the formidable figure of nearly eight million. This side 


of our business has always been a substantial one and makes no 
small contribution to the profits. In addition to watching 
closely any development which may affect our existing forms, 
we are constantly on the lookout for additions to our range 
which will be of assistance to the profession. 


Advertising : In view of the change in trading conditions 
which took place in 1952, we took steps to increase our adver- 
tising during 1953. This expenditure, which was some 25 per 
cent. higher than that of the previous year, is included in 
Departmental Expenses. The additional effort has proved to 
be well worth while. Towards the end of last year, some 
experimental advertising was directed to certain export 
markets and we are pursuing our efforts to increase the small 
amount of export trade that we now do. 


Increase in Typing Charges : In December last, we found it 
necessary to increase some of our typewriting charges, owing to 
the substantial rise in the cost of salaries and wages since the 
earlier prices were fixed. I believe that the large majority of 
our customers recognise the reasonableness of the increase, 
and there has been no falling off in the volume of work entrusted 
to us. 


Photo Copying : During the past year, we have made con- 
siderable strides in developing our facilities for the making of 
photographic copies of documents. Equipment for this 
purpose is now provided in London and at our Provincial 
Branches, and we are adding to it as occasion demands. 


Office Efficiency : We were allowed to play a prominent part 
in the Office Efficiency Exhibition at the Annual Conference 
of The Law Society last September and are continuing to study 
the provision of new and improved means of assisting Solicitors 
in adopting efficient methods in their offices. 


Birmingham Shop Windows : Towards the end of the year, 
our Birmingham premises in Newhall Street were improved 
by the addition of display windows, and these have already 
produced a satisfactory increase in the cash sales there. 


Staff : All the Managers and staff, whether at Head Office, 
Branches or Works, deserve great credit for the increase in 
Turnover and improved Profits which were achieved during 
the year. The Directors would like to record their appreciation 
of the keenness and loyalty which the Managers and staff 
always show, however heavy is the pressure of work. 


The Current Year: Our returns so far this year compare 
favourably with those of the corresponding period of 1953, 
but are not quite up to those of the last quarter. If the present 
level of legal work continues, the Directors hope to be able to 
maintain the satisfactory trading results of the past year.”’ 


The report and accounts were unanimously approved, and 


Mr. Hugh Wentworth Pritchard and Mr. Joseph Frederick 
Burrell, retiring by rotation, were re-elected as directors. 


The remuneration of the auditors was fixed for the ensuing 


year. 


The meeting terminated with a vote of thanks to the directors. 


NOTES AND NEWS 


Miscellaneous 


At the March, 1954, examination for Honours of candidates 
for admission on the Roll of Solicitors of the Supreme Court, 
the examination committee recommended the following as being 
entitled to Honorary Distinction: First Crass and THE 
CLEMENT’s INN PRIzE (value £40): Mr. W. G. L. Forwood, 
B.A., LL.B. Cantab. ; Seconp CLass: Messrs. P. L. Broadway, 
C. L. Clarkson, LL.B. Leeds, D. R. Coatman, M.A. Oxon., W. E. C. 
Court, B.A. Oxon., P. H. Curnow, LL.B. Leeds, P. W. James, 
LL.B. Birmingham, P. A. Jotcham, B.A., LL.B. Cantab., 
J. H. Sprake, B.A., LL.B. Cantab., F. L. Stone; Tuirp Crass : 
Mr. P. W. Malpas, LL.B. Liverpool. 

The Council have given Class Certificates to the candidates 
in the Second and Third Classes. Forty-three gave notice for 
examination. 


GENERAL COUNCIL OF THE BAR: ANNUAL ELECTION, 


1954 
List OF CANDIDATES 
On 12th May it was announced that the following candidates 


had been duly proposed to fill the twenty-four vacancies upon the 
Council. 


Queen’s Counsel.—Mr. Neville Laski, Sir Godfrey Russell 
Vick, Messrs. John Maude, M. L. Berryman, John Pennycuick, 
Gerald Gardiner, E. Milner Holland, C.B.E., J. E. S. Simon, M.P., 
J. R. D. Crichton, E. M. Gorst, D. E. P. Evans, E. Martin Jukes. 


Outer Bay.—Messrs. H. Samuels, P. B. Showan, R. G. Mickle- 
thwait, Denis H. Robson, D. G. A. Lowe, G. Norman Black, 
J. T. Molony, G. H. Newsom, M. J. Albery, V. M. C. Pennington, 
John Latey, M.B.E., Raymond Stock, D. Tolstoy, J. L. Arnold, 
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MB: 3: Gaaw;: B. 2. 
Andrew Martin. 

Under Ten Years’ Standing.—Messrs. Oliver Lodge, Bernard 
Finlay, J. F. Donaldson, Barry Sheen, K. Bruce Campbell, 
G. Ellenbogen, A. J. Jeddere-Fisher, W. H. Hughes, A. L. Price, 
J. F. Kingham, Anthony Pickford. 

Voting.—Every barrister is entitled to vote at the election. 
Voting papers together with instructions will have been sent out on 
or about 20th May. Any barrister who has not received a voting 
paper may obtain one upon his written or personal application 
to the offices of the Council, 2 Stone Buildings, Lincoln’s Inn, 
W.C.2. Voting papers must be returned to the Secretary on or 
before Monday, 7th June, 1954. 


Wallis-Jones, J. Raymond Phillips, M.C., 


NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE 
ACT, 1949 


SURVEY OF PUBLIC RIGHTS OF Way 


The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications to 
draft maps and statements already prepared, have appeared 
since the tables given in vol. 97 and at pp. 48, 116 and 238, 
ante :— 


Last date for 
receipt of 
representations 
or objections 


Districts covered by draft map | Date of notice 


Surveying 
and statement 


Authority 











Bristol City and 31st July, 1954 


County Council 


City and County of Bristol 26th March, 
1954 


Aylesbury and Buckingham | March, 1954 
Boroughs; Bletchley, Lins- 
lade, Newport Pagnell and 
Wolverton Urban Districts ; 
and Aylesbury, Buckingham, 
Newport Pagnell, Wing and 
Winslow Rural Districts 


Bucks County 


31st August, 
Council 1954 


30th March, 31st August, 
1954 1954 


Cornwall County Kerrier Rural District 


Council 


Workington Borough ; Cocker- 
mouth, Keswick and Mary- 
port Urban Districts; and 
Cockermouth Rural District : 
modifications to draft maps 
and statements of 28th 

| November, 1952 


Cumberland 
County Council 


12th April, 1954 | 30th May, 1954 


Exeter City Council | City and County of the City of 
Exeter: modifications to 
draft map and statement of 


April, 1953 


30th March, 14th May, 1954 
1954 


Baldock, Hitchin, Letchworth, 
Royston and Stevenage Urban 
Districts ; and Hitchin Rural 
District 


Hertfordshire 23rd April, 1954 


2 22nd August, 
County Council 1954 


Loughborough Municipal 
Borough; Melton Mowbray 
and Shepshed Urban Districts; 
and Blaby, Billesdon and 
Market Bosworth Rural Dis- 
tricts: modifications to draft 
map and statement noted at 
97 Sor. J. 109 


Leicester County 
Council 


22nd April, 1954 | 28th May, 1954 


Southampton 
County Council 


Andover Borough and Rural 
District: modifications to 
draft maps and statements of | 
March and July, 1953, respec- | 
tively 

Romsey and Stockbridge Rural 
District: modifications to 
draft map and statement of 
July, 1953 


27th April, 1954 | 4th June, 1954 


6th April, 1954 | 14th May, 1954 


Sunderland County 


Sunderland County Borough 
Borough Council 


30th April, 1954 | 31st August, 


1954 


Surrey County 
Council 


Administrative County of Sur- 
rey: further modifications to 
draft map and statement of | 
29th April, 1952 


9th April, 1954 31st October, 
| 1954 


Ist April, 1954 2nd May, 1954 








West Bromwich 
County Borough 
Council | | 


West Bromwich County Borough 














In addition, the following provisional maps and statements 
have been announced : (1) by Durham County Council, covering 
the Administrative County of Durham, in respect of which 
applications to quarter sessions under s. 31 of the 1949 Act must 
reach the Clerk of the Peace, Durham, by 10th June, 1954; 
(2) by Northamptonshire County Council, covering Brackley 
Rural District and Daventry Borough, in respect of which 
applications to quarter sessions would now be out of time. 
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THE SOLICITORS ACTS, 1932 to 1941 


On 5th May, 1954, the practising certificate of JOHN Morcan 
Jenkins, of 191 Rushey Green, Catford, London, and 99 High 
Street, Eltham, London, and 10 Bell Yard, London, W.C.2, 
a Solicitor of the Supreme Court, was suspended by virtue of the 
fact that he was adjudicated bankrupt on 5th May, 1954. 


CITY OF LONDON COLLEGE 
SUMMER COURSE IN ENGLISH LAW AND COMPARATIVE Law 


A course in English Law and Comparative Law for lawyers 
and students from overseas will be held at the City of London 
College from 19th July to 13th August, 1954. Dr. Clive M. 
Schmitthoff is in charge of the course. 

The syllabus of Study-Group A is designed for those who wish 
to acquire a knowledge of modern English law; the syllabus 
of Study-Group B includes subjects of particular interest to 
those who have some knowledge of Anglo-American Common 
Law. In seminars, which are conducted according to modern 
methods of teaching comparative law, legal institutions of 
particular interest are discussed from the point of view of English 
and foreign law. Special talks on matters of topical interest 
are provided, and during the afternoons and at weekends 
inexpensive trips are arranged to places in or around London. 

Prospectuses can be obtained from the Secretary, The City of 
London College, Moorgate, London, E.C.2. 


SOCIETIES 


The Rt. Hon. Lord Radcliffe will take the chair at the annual 
general meeting of the BARRISTER’S BENEVOLENT ASSOCIATION, 
which will be held in the Niblett Hall, Inner Temple, on Tuesday, 
25th May, at 4.45 p.m. 


The Soricitors’ ARTICLED CLERKS’ SOCIETY announce the 
following programme: 27th May, Debate: Motion: ‘ That 
the spelling of English is antiquated, misleading and in need of 
reform.’’ At The Law Society’s Hall, Chancery Lane, 6.45 p.m. 
Refreshments from 6 p.m. 10th June, Reel Club at The Law 
Society’s Hall, 6 p.m. Refreshments. Members I1s., non- 
members, ls. 6d. 17th June, Visit to The Times: A party of 
twelve members will be shown round during the evening. Party 
will be composed of first twelve names to reach Michael Coles 
by phone (GYP 1751, evenings only) after Ist June. 22nd June, 
Theatre Party : Details from Miss Peggy Baigent (POLlard 7542, 
evenings only). A cricket match versus the Chartered 
Accountants’ Students’ Society of London has been arranged for 
11th August. Those interested in playing please contact 
Michael Coles by post at the Society’s address. 


LINCOLN’S INN 


The Treasurer (Lord Cohen) and the Masters of the Bench of 
Lincoln's Inn entertained at dinner on 12th May, Grand Day in 
Easter Term, the following company :— 

The American Ambassador, the Earl of Bessborough, Earl 
Jowitt, the Lord Chief Justice, Lord Keith of Avonholm, 
Mr. Oliver Lyttelton, M.P., Sir Hartley Shawcross, Q.C., 
M.P., Mr. Justice Karminski, the Hon. Geoffrey Gibbs, 
Sir David Waley, the Treasurer of the Inner Temple, 
Sir Thomas Merton, Lieutenant-Commander Sir Kenneth 
Swan, Q.C., the Provost of King’s College, Cambridge, 
Sir Garfield Barwick, Q.C., Mr. P. D. Phillips, Q.C., Colonel 
F. C. Stern, the Provost of Eton, the Treasurer of the Middle 
Temple, Mr. Anthony de Rothschild, and the Under Treasurer. 
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